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FOR THE District of CoiiUMBiA. i 


No. 9058 


PEARL JEFFE, Appellant, 
vs. 

EPHRAIM F. JEFFE, Appellee 


APPELLANTS BRIEF 

I 

I 

Jurisdictional Statement I 

I 

This is an appeal from a judgment of the District Cpurt 
of the United States for the District of Columbia awari^ing 
appellee, plaintiff b^low, an absolute divorce upon jthe 
ground of voluntary separation for more than five y^ars 
without co-habitation. I 

Jurisdiction is vested in this Court by Title 17, Cha]|). 1, 
Sec. 101, D. C. Code (1940); (Mar. 3, 1901, 31 Stat. 1^5, 
Ch. 854, Sec. 226; Mar. 3, 1921, 41 Stat. 1312, Chap. |L25, 
Sec. 12.) 

Statutes Involved 

District of Columbia Code, (1940) Title 16, Sec. 1401 
(14:61) (Mar. 3, 1901, 31 Stat. 1345, ch. 854, Sec. ^71; 
Aug. 7, 1935, 49 Stat. 539, ch. 453, Sec. 2). 






Statement of the Case 


Appellee, an officer in the Army of the United States, 
domiciled in New York City, in May, 1942, was sent to 
Wasliington pursuant to military orders which ordered him 
to report to Washington May 12, 1942, where he has been 
stationed up to the present time. In Nov^ember, 1944 he 
filed his complaint in the District Court of the United States 
for the District of Columbia seeking a divorce from the 
appellant on the grounds of voluntary separation for more 
than five years without co-habitation, and he alleged, as a 
basis for jurisdiction, that he was a hona fide resident of 
the District of Columbia, and had been such for more than 
two years prior to the filing of the action. The Answer 
of tlie appellant to the Complaint denied that the appellee 
was a hona fide resident of the District of Columbia, and 
recited prior litigation in the courts of New Jersey and 
New’ York relative to the marital status of the parties 
liereto, and copies of the decrees w’ere exhibited. 

Appellee in February, 1945, by his Motion, which was 
opposed by appellant, succeeded in having the case advanc¬ 
ed out of its regular order for hearing, on representation 
that he wras being sent, pursuant to Army Orders, outside 
of the United States, its territories and possessions, and 
that it would be impossible for him to personally appear 
in court unless the case was set for hearing within three 
W’eeks from February 6, 1945. Over appellant’s objections 
the case w’as set for hearing on February 28, 1945, but was 
not then heard; it was, however, for hearing on Monday, 
March 5,1945, and the appellee was present, appellant was 
not present. 

Appellant had obtained leave of absence from her gov¬ 
ernmental employment in New York City from March 3rd 
‘to March 10th, inclusive, and had arranged to confer with 
her counsel in Washington on Sunday, March 4, 1945. 
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However, because of the circumstances which appel|ant 
sets forth in her letter addressed to the District Court of 
the United States for the District of Columbia under date 
of March 3, 1945 (Joint App. 46, 47) she was unable to be 
present either to keep her appointment with her coupsel 
on March 4th, or to be present in Court on March 5th. [Her 
letter of March 3rd was not received by the Trial Justice 
until after he had signed the decree in favor of the appellee. 
Wlien the case was called for hearing on March 5th, coupsel 
for appellant moved for a continuance (Tr. 72) but jthis 
motion w’as overruled by the Trial Justice. In appellant’s 
letter addressed to the Court she called the Court’s atjten- 
tion to the fact that the appellee was still in this country 
and would j^robahly so remain; she also stated that she had 
relied on her counsel's information that the case wouldj not 
he reached in its ordinarv course for several months; and 

* ' I 

that as a result she had not been able to confer with! her 
counsel personally. She was not only the party defendant 
in the case, but in the nature of the case her own ijnost 
important witness, and the case could not be fairly | and 
properly tried in her absence; she also had in her posses¬ 
sion certified copies of court papers which she fully expect¬ 
ed to put in the hands of her counsel on March 4th, fo be 
used in the trial of the case, these included the Findings of 
Fact in the Injunction suit decided in New York in jl93S 
(Joint App. 11,12,13,14 and 15) whereby the appellee jhere 
was enjoined from prosecuting an action for divorcje in 
Mexico, or in any State of the United States outside ojp the 
State of New York * * * upon grounds not recognized by the 
laws of the State of New York. Being obliged to proceed 
with the hearing on March 5th the then counsel foif the 
appellant, without his client being present, and wi 
having in his possession the record evidence to be su 
ted, and without any witness being available, took paH in 
Hie hearing after his motion for a continuance was over- 




4 


ruled, advising the court, however, of his handicap in so 
proceeding, and argued the jurisdictional question as to 
residence involved in the case. At the conclusion of the 
hearing, which was not reported stenographically, the Trial 
Justice signed a decree awarding a divorce to the appellee. 
.Thereafter, a motion was filed for a new trial, and to 
vacate and set aside the said decree; and, said motion being 
denied, the case is now on appeal to this Court. 

Statement of Points 
I. 

The Trial Court erred in refusing to grant the motion 
made on behalf of appellant at the commencement of the 
hearing on March 5, 1945, to continue the case for hearing 
at a future date. 

n. 

The Trial Court erred in denying the motion on behalf of 
the appellant for a new trial and to vacate and set aside the 
decree of March 5,1945. 

III. 

The Trial Court erred in finding on the evidence submit¬ 
ted that as a matter of fact the appellee was and had been 
for the required statutory period a hona fide resident of the 
District of Columbia. 

IV. 

The Trial Court erred in finding as a matter of law that 
the appellee was and had been for the required statutory 
period a bona fide resident of the District of Columbia. 

Summary of Argument 

Points 1 and 2: 

The lower court in overruling the motion on behalf of 
appellant to continue the case for hearing, in the circum- 




stances of this case, did not exercise that sound judicial dijs- 
cretion which the situation called for; that as a result appel¬ 
lant did not have “her day in court’’, and that while the 
overruling of her motion for a continuance was greatly ^o 
lier detriment, it would have been without detriment to the 
appellee to have continued the case for hearing as request¬ 
ed. An additional affidavit and letter were before the Codrt 

I 

on the motion for a new trial and to vacate and set asijie 
the decree. Cases in tliis court of Cornwell v. Cornwell, aijid 
Harrah vs. Morgenthau, reviewed and applied. 

Points 3 and 4: 

The statutory requirement of a hona fide residence aS a 
basis for instituting an action such as the present, is not 
met by a person merely sojourning, having an abode, jn- 
liabiting, or being stationed at a place pursuant to military 
orders. These latter do not supply the “factum” whichjis 
one of the requisites to a change in domicile. Such a change 
must also embody “volition”. Appellee in this ease exer- 
ci.sed no “volition”; he was sent to Washington pursuant 
to military orders to report here for duty; he is stationled 
here in the military service; in his deposition he states that 
he is “on military leave of absence” from his former em¬ 
ployment as a civilian. Appellant did not and could ijiot 
make a showing of animus manendi in the circumstan<}}es 
of this case; such calls for evidence establishing “perman¬ 
ency” while everything in evidence tended to prove the 
“temporary” nature of his stay in the District of Colujm- 
bia; the evidence establishes animus revertendi rather tlijan 
animus manendi; record of previous litigation as bearijng 
on this case; boast or threat of appellee “to go into every 
State in the union” to get a divorce; evidence analy^d 
in detail; pertinent cases interpreted and applied. ! 
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ARGUMENT 
POINTS 1 AND 2 

Appellant’s Motion for a Continuance of the Hearing; 
and her Motion for a New Trial and to Vacate and Set 
Aside the Decree should have been granted. 

As to the first and second points involved in this appeal 
we have a situation where the case was advanced for hear¬ 
ing out of its usual order, and over the opposition of the 
appellant, who forwarded to her then counsel a certificate, 
under oath, by her father’s doctor certifying as to her 
fatlier’s grave physical condition, and that he had advised 
appellant to remain at his bedside. Counsel presented this 
certificate to the trial Justice on March 5, 1945, when the 
case was for hearing after being advanced for such pur¬ 
pose, and moved for a continuance; this motion was over¬ 
ruled, the court proceeded with the hearing, and at the con¬ 
clusion thereof signed a decree in favor of the appellee. 

Prior to February 9, 1945, appellant had been advised 
by counsel that in the usual course of proceedings the case 
would not be for hearing for several months, and accord¬ 
ingly being employed in New York City, and having a 
parent w’ho was gravely ill, she had not been able to confer 
with her Washington counsel, nor to fully acquaint him 
w'ith her defense, or with certain evidentiary papers in her 
possession, and her counsel was therefore not prepared to 
proceed w’ith the hearing. Appellant had intended to meet 
w’ith her counsel in Washington on Sunday, March 4th; and, 
,if a continuance could not be had, to be present at the 
.hearing on March 5th, and had requested and received 
‘‘leave of absence” from her employment for the period 
March 3 to March 10, 1945, inclusive. However, on March 
2, 1945 her mother slipped and fell fracturing her ribs and 
injuring her stomach • • • and as appellant states in her 


letter of March 3, 1945 (Joint App. 46) addressed to j:he 
lower court “I am now nursing two ill and aged parent^”. 
Jn this letter appellant also says “I was informed by }llr. 
Burroughs (her then counsel in Washington) that my 
husband, General Jeffe, the plaintiff, was to leave the coun¬ 
try at the lastest March first or second, however, the Cojirt 
can see he is still here and very likely will be for sorjie- 
time.” (Briefer note—He was still here on June 15th.) 

This letter was received by the Chief Justice of the lov.^er 
court on March 5,1945, but it did not reach the trial Justice 
until after the decree had been signed. The appellant as 
her own most important witness was not present; her 
attorney was not prepared to proceed with the trial, |he 
was without his most important witness, the appellant, a|nd 
papers which were evidentiary were not available to him 
in the absence of the aj^pellant, defendant below. No ali¬ 
mony was being paid, and no harm would have been done to 
the appellee, plaintiff below, by the motion for a contii^u- 
ance being granted. | 

We believe that the facts in the present case while hot 
identical—as two sets of facts seldom are exactly alike — 
are so similar as to call for the application of the ruling 
made by this Court in the case of Cornwell v. Cornn\ell 
(1941) 73 U. S. App. D. C. 233,118 Fed. 2d 396. 

In the Cornwell case, as in this, appellant’s counsel had 
I'opresented to the court that his client had been unable| to 
be present at the trial; that she was not only the painty 
plaintiff (c. f. in this case the party defendant) but the 
most important witness; and that the case could not be 
fairly and properly tried in her absence. 

The questions presented on the appeal were exclusively 
procedural in nature, namely, whether the trial judge abus¬ 
ed his discretion, first, in overruling appellant’s motion to 
postpone the trial; second, in denying appellant’s motions 
for new trial and to vacate the judgment. In the opinion. 
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]Mr. Justice Miller speaking for the Court said: ‘‘We are 
satisfied that the second question must be answered in the 
affirmative; hence that it is unnecessary to consider the first 
one, except as it may relate to the second. 

After a review of the sequence of proceedings the 
.Court then said: “Although the granting of a continuance 
or of motions for vacation of judgment and for new trial 
are addressed to the discretion of the trial court, that dis¬ 
cretion must be exercised in the interest of justice. Where, 
as here, the appellant was ill and was the most material 
witness in support of her own case, we conclude that the 
motions should have been granted.” The Court cites the 
case of Langnes v. Green, 282 U. S. 531, 541, and quotes 
therefrom in a foot-note, as follows: “The term ‘discre¬ 
tion’ denotes the absence of a hard and fast rule * * * When 
invoked as a guide to judicial'action it means a sound dis¬ 
cretion, that is to say, a discretion exercised not arbitrarily 
or wilfully, but with regard to what is right and equitable 
under the circumstances and the law, and directed by the 
reason and conscience of the judge to a just result.” 

In the opinion just above the Court cited the case of 
harrali v. Morgcnthau, b7 App. D. C. 119, 89 F. (2d) 863, 
and cases there cited. 

In this latter case the Per Curiam opinion recites a suit 
filed by appellant; a motion to advance by an intervenor; 
and, as the trial was imminent a motion to continue the 
hearing and trial made by the plaintiff. The motion judge 
declined to allow a continuance, although an affidavit filed 
by plaintiff stated that he was the sole, essential and neces¬ 
sary witness to prove the allegations of his bill. In revers¬ 
ing and remanding the case this Court said: 

“The record discloses nothing else on the subject 
than i5 outlined above. The high professional charac¬ 
ter and standing of counsel for Gunning satisfy us that 
the motion was made in good faith and, in the absence 
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of a showing to the contrary or of some injury result¬ 
ing to the other parties, we think the court below should 
have delayed the trial. In saying this, we are, of course, 
not unmindful of the rule that a postponement or (con¬ 
tinuance is largely within the discretion of the trial 
court and unless it is shown to have been abused there 
is no sufficient ground for reversal. Fidelity Co. v. 
Bucki Co., 189 U. S. 135, 14.3. If there were anything 
in this record challenging the good faith of the motion 
for continuance, tlio professional ability or characte^ or 
truthfulness of the physkdans who made affidavit to! tlu^ 
inability of Dunning to appear, or even if there were 
a showing that a continuance would have resulted jn a 
serious loss to the other parties we should not now 
hesitate to sustain the action of the lower court:'but 
here we are confronted with a case in which, as appe|ars, 
the plaintiff was his only witness and was so seriolisly 
ill that his appearance in court would probably l^ave 
resulted in his death. Insisting upon a trial in these 
circumstances must necessarily have resulted in preju¬ 
dice to Dunning’s rights. There may have been gjood 
reasons for the refusal to grant the continuance, but if 
there were it was the duty of counsel to have sh<|)wn 
them bv the record, for we can know onlv what! the 
record contains. j 

We believe the universal rule in circumstances sjuch 
as we have outlined above is to reverse the judgment 
or decree and remand the case for a new trial. Ciises 
so holding, among others too numerous to mention, are 
the following:” (Cases cited from a variety of jijris- 
dictions.) 

Applying the rulings of this Court to the facts in | the 
present case it becomes apparent that the trial justice did 
not exercise that sound judicial discretion which the si na¬ 
tion called for, and erred in overruling the motion fc r a 
continuance of the hearing, and that he also erred in j de¬ 
nying the motion for a new trial and to vacate and set a^de 
the decree of March 5,1945. | 
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POINTS 3 AND 4 

The appellee was not a bona fide resident of the District 
of Columbia when his complaint for divorce was filed here¬ 
in nor had he been such for the statutory period prior 
thereto. 

The appellee as a Major in the Army of the United States 
(now a Brigadier-General) was sent to Washington, as he 
deposed, pursuant to military orders (Joint App. 28); in 
the same deposition he stated that he was ‘ ‘ on military leave 
of absence” from his peace-time employment with the Con¬ 
solidated Edison Company in New York City (Joint App. 
28). He did not thereby effect a change of domicile. Fact¬ 
ually he was merely at a duty station in the District of 
Columbia. Such being the case appellee was inherently 
lacking in one of the two essentials necessary to becoming 
a bona fide resident of the District of Columbia; that is to 
say, in the factum as to his change of domicile, elements of 
which are “volition” and “permanency”. It was not his 
will that sent him to Washington, but “military orders”; 
and, as demonstrated in his motion to advance the case for 
hearing, to which he attaches copies of “military orders” 
taking him away from Washington, and outside of the 
United States, its territories and possessions, being sta¬ 
tioned in Washington was entirely lacking in the element 
of permanency. Furthermore, his own testimony and depo¬ 
sition fall far short of establishing the second essential, that 
of animus manendi. Not one, but both must be present 
when the change relied upon is made, if the status of a bona 
fide resident is to be established to meet the statutory re¬ 
quirement which would give the lower court jurisdiction to 
grant the decree in question. 
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Analysis of Appellee’s Deposition and Other Evidence. j 

j 

i 

He retains his nieinbersliip in the Manhattan Club in New 
York Citv (beini>’ listed while awav on inilitarv dutv as a 
non-resident ineinber) (Joint Apy). no). He has his bank 
account at the National City Bank in New York City—|ie 
calls this a “convenience account” (Joint App. 55). I^e 
belongs to no clubs in the District of Colunilna. He oyDened 
a bank account here (’Washington, D. C.) at the Linc(^ln 
National Bank (Joint App. 55)—he does not call this a 
“convenience account”. He says he has no church con¬ 
nections in Now York City since he left there (J. App. 55j); 
he does not say tliat he has any church connections in t|K‘ 
District of Columbia. He says he does not own any rcjal 
estate or other property in New York (J. App. 55); tlyat 
he has no automobile registered in Now York City (J. Ajjp. 
55). He does not say that he owns any real estate or other 
property in the District of Columbia. He says that he has 
not voted in New York City or any other place since 1940 
(J. App. 55); for well-known reasons, along with all othjer 
persons, he could not vote in the District of Columbia; b|ut 
he does not say he could not have voted in New York Cijty 
since 1942 if lie wished to do so. He did not vote in Nifcw 
York in 1941 even though he was admittedly domiciled theire 
at that time and was physically present. He submitted l^is 
civil service records (J. Apyj. 56) in which he lists Washiiyg- 
ton, D. C. as his legal residence in 1942, 1943, 1944 and 19|45 
(these are printed from information furnished by him— 
see District of Columbia v. Murphy, post as to evidentiary 
value of such statements). He exhibited extracts from l^is 
Army 201 file (J. App. 56)—his “personnel” fiile showing 
that “he gave” his legal residence and domicile as the Djis- 
trict of Columbia; that he made his Federal income t^x 
returns since May, 1942 as a resident of the District of 
Columbia, and sent same to Baltimox-e, and exhibited 

I 
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ceipts for such payment; he was quite equivocal about these 
reports and w’here sent in his deposition given in January, 
1945 (Joint App. 30); that he also paid District of Colum¬ 
bia income tax for 1942, 1943, 1944 and 1945 (J. App. 56). 
Hotel records were introduced and the assistant manager 
of the Mayilower Hotel testified that appellee lived at the 
Mayflower Hotel as a “permanent resident’’ for approx¬ 
imately two years until 1944; and the Assistant Manager 
of the Statler Hotel testified appellee w^as a “permanent 
guest” at that hotel from 1944 (J. App. 56). 

In his deposition (J. App. 29) appellee was uncertain, 
w’hen asked as to his plans after the War is over—as to 
whether he planned to go back with the Consolidated Edi¬ 
son, his reply being “I do not know” (J. App. 29). He 
also stated (J. App. 33) in answer to question by counsel 
“that if he should resume his w’ork with Consolidated Edi¬ 
son Company he would not return to New York,” and later. 
(J. App. 34) in reply to a question of counsel as to whether 
he would live in the District of Columbia if he resumed his 
peace-time employment, said “No, I could not very well 
do that, but I certainly could live in Jersey, or in Connecti¬ 
cut, and there are other places, such as many employees 
do.” 

Appellee’s equivocal and self-serving statements just 
above referred to, “are subject,” as was said by the Su¬ 
preme Court in District of Columbia v. Murphy, 314 U. S. 
441, “to the infirmity of any self-serving declaration and 
may frequently lack persuasiveness or even be contradicted 
or negatived by other declarations and inconsistent acts.” 

And much which this Court said in the case of ShUkret v. 
Helvering, 78 U. S. App. D. C. 178,138 F. 2d 925, is directly 
applicable to a correct evaluation of the evidence and depo¬ 
sition of the appellee. 

It is quite important that there be corroboration of 
**animus manendi*’ and that mere residence, without an 
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animus manendi, will not support a divorce suit, and thalj the 
animus manendi must be proved as fully as other material 


facts are required to be proved: See Williams v. Willic\ms, 
78 N. J. Eq. 13, 78 A. 6113, where the Court after the abjove 
statement, also said: 

“The impoi’laiice of the rule retjuirinj^ such corrobo- 
I'atioii is manifest when we consider how easily, other¬ 
wise, the courts of this State would be imposed upon in 
‘emigrant’ divorce cases.” 

Again, any statement by appellee as to his animus manen¬ 
di are to be interpreted in conjunction with his previously 
announced thi’eat, made of record in the Findings of hlact 
of Steinbrink, J. in April, 1938 (J. App. 12), quoting para¬ 
graph 8 in its entirety: 


“8. That upon plaintiff's refusal to accept an\| of 
the said otters from the defendant to induce her to 


agree to a dissolution of the said marriage, the de¬ 
fendant (appellee here) threatened that he would ob¬ 
tain a divorce from the pkintiff (appellant here) if he 
had ‘to go to every state in the Union as well a^ in 
Mexico to obtain one’.” 

And the history of prior litigation between the parties to 
this cause is well reviewed in the same Findings of Fact 
(J. App. 12) and recites; 


1. An action for divorce instituted by appellee on Feb. 
8, 1927 in the State of Xew .Jersey, upon the groutids 
of desertion, which action was defended by appel¬ 
lant herein, and a decree was entered dismissing the 
complaint on the merits. 

2. March 17, 1928 appellee obtained a decree of separa¬ 
tion against the appellant herein in the Supreme Court 
of the State of New York, Kings County. 

3. October 26, 1932 the appellee herein instituted an ac¬ 
tion for annulment of marriage against appellant! in 
the Supreme Court of the State of Xew York, Coui^ty 
of Kings, wherein a judgment was rendered in favor 
of appellant herein and against the appellee herein, 
dismissing the complaint in said action on the merits. 

4. March 12,1937 appellant herein received by registered 
mail a complaint in an action for absolute divorce ^n- 


14 


stituted by the appellee herein against the appellant 
herein in the “Court of First Instance, Civil Court, in 
the Bravos District in the City of Juarez, Chihuahua, 
United Mexican States.” 

5. In May, 1937 appellant herein filed an action against 
the appellee herein in the Supreme Court of the 
State of New York, County of Kings, for a permanent 
injunction enjoining and restraining the appellee from 
prosecuting and going forward with the case in Mex¬ 
ico, etc., which resulted in the Injunctive Order, Find¬ 
ings of Fact, and Judgment in favor of appellant 
herein (Joint App. 8 to 18, inc.) 

Summarizing chronologically the litigation it will be noted 
that in 

1927 The Imsband, appellee here, filed a suit in New Jer¬ 
sey; alleging desertion; heard on its merits, and 
dismissed. 

1928 The husband prevailed on his counter-claim in pro¬ 
ceedings in New York for separation; no alimony 
being awarded to appellant herein. 

1932 The husband sued in New York to annul the mar¬ 
riage between the parties; case heard on merits, and 
dismissed. 

1937 The husband caused a suit for divorce to be institut¬ 
ed in Mexico; dropping same later after wife filed 
suit to enjoin in New York. 

1938 Husband enjoined by New York Court at suit by 
wife from further prosecuting proceedings in Mex¬ 
ico. 

1944 The present case filed by the husband. 

Thus it is that it was no idle boast on the part of the hus- 
l>and, the appellee here, that he would obtain a divorce from 
the wife, appellant here, “if he had to go to every state in 
the Union as well as in Mexico to obtain one”. In this he 
should not have been aided by the lower court in this case, 
which apparently accepted his spurious statements and 
claims as to having established a bona fide residence in the 
District of Columbia. 

In the following cases, from which we have taken ex¬ 
cerpts freely, we believe there are contained the best state- 





15 


nients of the law, its interpretation, and tests for its appli¬ 
cation to the facts in the present case. 

In Doimis vs. Downs, (1904) 23 App. 1). C. 381 Downs 
was a native of Maryland and exercised the right of suf¬ 
frage in that State, but spent the greater part of his tim^ in 
Washington, where he was employed as clerk of one of the 
committees of the Senate of the United States and as ])ri- 
vate secretary to one of the Senators, and in instituting the 
suit for divorce in the District of Columbia claimed to be 
then, and for more than two years prior thereto, a resident 
of the District of Columbia. The defendants interposed 
pleas to the effect that he "was not a resident of the District 
of Columbia, but of the State of Maryland. 

Mr. Justice Morris, speaking for this Court in the above 
case, said: 

‘‘Now, in order to have so succeeded in being regis¬ 
tered as a qualified voter in Maryland and to l^ave 
voted there * * * he must have shown to the satisfac¬ 
tion of the board of registration in Baltimore city that 
he was at the time of his registration, as requiredj by 
the constitution and laws of that State, a resident of the 
State for one year. * * * And this residence must have 
been residence in good faith, with the intention o^ re¬ 
maining there and making the place his fixed and per¬ 
manent home. Citing: Thomas v*. Warner, 83 Md. 14.” 

In this same case the Court also said: 

“The question of residence is often exceedingly dif¬ 
ficult to be determined, being as it generally is, de¬ 
pendent on considerations both of intention and Con¬ 
duct. • * * It may suffice to say for all present ])ur- 
poses that the matter of residence is to be regarded as 
the equivalent of domicile * * * it requires and im¬ 
plies in this connection a fixed place of abode with the 
intention to remain there permanently, or at leastj in¬ 
definitely. ’ ’ 

And again the Court says: 

“Authorities are not wanting, if any are required, 
to show that in statutes relating to taxation, right of 
suffrage, divorce, limitation of actions, and the like, the 
term ‘residence’ is used in the sense of ‘legal |esi- 
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dence’; that is, the place of domicile or permanent 
abode, as distinguished from the place of temporary 
residence. See De Meli v. De Meli, 120 X. Y. 4bo; Mc- 
Shane v. McShane, 4o X. J. Eq. 342, and Brundred v. 
Del Hays, 20 X. J. L. 328.” 

The decree of the lower Court in favor of the complain¬ 
ant (husband) was reversed. 

See also Herron vs. Passailaique, 92 Fla. 818 
(1926) 110 So. 539,1. c. 543, cit. Downs v. Downs, 
and many other cases. 

Appellee (plaintiff below) in this case has less ground 
for asserting that all of his acts, his state of mind, and his 
intentions about the present and future, were such that he 
acquired a new domicile, than had the petitioner in the case 
of ShUkret v. Ilelverlng, decided by this Court on Xovem- 
ber 1,1943, 78 U. S. App. D. C. 178,138 F. 2d 925. Shilkret 
is a well known musician, composer and director lived for 
some years prior to 1935 in Xew York. In October of 1935 
he entered into a contract for his personal services running 
for a period of tw’o years, and pursuant thereto removed to 
California, where at first he lived in a hotel or a furnished 
apartment for some three or four months until the arrival 
of his wife. Thereafter for a while they lived in furnished 
apartments, and subsequently for a year and a half in a 
furnished home. Just before he left Xew York City he dis¬ 
banded two orchestras which he had organized, and went to 
Hollywood, as he says, in the hope that he would remain 
there to work in the motion picture industry. He closed one 
of his Xew York bank accounts and ordered his life insur¬ 
ance notices addressed to him in Hollywood. He also re¬ 
moved his personal securities from New York to California. 
At its expiration, he renewed the insurance policy on his 
library with a Los Angeles Agency. He joined the Hill- 
crest Country Club and the Musicians’ Union in California, 
and sent his son to the Law School of the University of 
Southern California. While in California he and his wife 
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each filed California State income tax returns for 1936 and 
1937 as “residents” of that State. He asserted that all of 
his acts, his state of mind, and his then intentions about ^he 
present and future, were such that he acquired a new domi¬ 
cile (in California). In decidin^^ against Shilkret this 
C’ourt thoroughly reviewed the question of domicile, slat¬ 
ing: I 

“Domicile, we recently said (citing Sweeney v. D. C.J 72 
App. D. C. 30, 113 Fed. (2d) 25), is a compound of fact 
and law. * * * The question must be determined by the 
application of certain rules long established by the cou rts. 
State and Federal, to find where a man’s home really is, 
and there is no dearth of authority on the subject. In |)ne 
of our most recent pronouncements in this respect (re¬ 
ferring to Beedy v. D. C., 75 U. S. App. D. C. 289, 126| F. 
^d, 647) we said that to effect a change from an old ^nd 
established domicile to a new one, there must be the absehce 
of any present intention of not residing in the latter p|er- 
manently or indefinitely. Or, stated differently, there m^st 
be a fixed purpose to remain in the new location perman¬ 
ently or indefinitely. For a domicile once acquired is {^re¬ 
sumed to continue until it is shown to have been changled, 
and to show the change two things are indispensable,— 

First, residence in the new locality ; and, second, |he 
intention to remain there. The change cannot be made 
except facto et animo. Both are alike necessary. Either 
without the other is insufficient. Mere absence frorti a 
fixed home, however long continued, cannot work the 
change. There must be the animus to change the prior 
domicile for another. Until the new one is acquired, 
the old one remains. These principles are axiomatic^ in 
the law upon the subject. [ 

And this Court said: “This is the language of the Su¬ 
preme Court in Mitchell v. U. S., 21 Wallace, 350, 352. ^ee 
to the same effect Gilbert v. David, 235 U. S. 561, 569, ^nd 
the cases cited in the footnote below: Williamson v. Os0n- 
ton, 232 U. S. 619, 624; Anderson v. Watt, 138 U. S. 6^, 
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707; Appeal of Carey, 75 Pa. 201, 205; Price v. Price, 
156 Pa. State 617, 626; Hayes v. Hayes, 74 Ill. 812, 316 ; 
Bangs V. Brewster, 111 Mass. 382, 385; Lindsay v. Murphy, 
76 Va. 428, 430; Hairston v. Hairston, 27 Miss. 704, 717; 
Hartford v. Champion, 58 Conn. 268; Cadwalader v. Howell, 
18 N. J. Law 138, 144; Hegeman v. Fox, 31 Barb. (N. Y.) 
.475, 476; Albion v. Maple Lake, 71 Minn. 503; DiBrigida 
V. DiBrigida, 116 N. J. Eq. 208. 

The Court then undertook applying the definitions of 
the cases to the facts in the case before it and reached the 
conclusion that “Anything he appears to have done in 
establishing for himself a permanent residence in Cali¬ 
fornia was at least equivocal in character” and continu¬ 
ing said: 

“As against all of this is petitioner’s precise state¬ 
ment to the Board that he did entertain at all times the 
purpose of abandoning his home in New York in favor 
of a new home in California; and this statement of 
course is entitled to weight, but when considered with 
the things which admittedly occurred, and which point 
to an opposite purpose, we are impelled, reluctantly, 
to the conclusion the intention was too nebulous—or, 
as it is sometimes called, too ‘floating’—to outweigh 
convincing acts to which we have referred. No im¬ 
portance, we think, is to be attached to the fact that 
petitioner filed State income tax returns as a ‘resi¬ 
dent’during his sojourn in California. For these, in 
the circumstances were required under the California 
law. • * * From all of tMs, we conclude that peti¬ 
tioner, whatever his honest view—in retrospect—^may 
be, never in fact or in law abandoned his established 
domicile in New York, or established a new one in 
California.” 

And so in the case of District of Columbia v. Murphy^ 
. decided Dec. 15, 1941, 314 U. S. 441,—to which this Court 
made reference in Shilkret v. Helvering, (78 U. S. App. D. 
C. 178, 138 F. 2d 925) as not changing the established rule, 
and found that the ruling of the (Supreme) Court went no 
farther than to change the former rule of burden of proof,— 
we note that this Court said: 
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“We hold that a man does not acquire a domicile in 
the District simply by coming here to live for an inde¬ 
finite period of time while in the Government service.’’ 

Other pertinent quotations contained in the opinion ^re 
as follows: j 

“One’s testimony with regard to liis intention is of 
course to be given full and fair consideration, but is 
subject to the infirmity of any self-serving declaration, 
and may fretiuently lack persuasiveness or even be 
contradicted or negatived by other declarations find 
inconsistent acts. | 

“Whether or not one votes where he claims domipile 
is highly relevant but by no means controlling. Each 
state prescribes for itself the ([ualifications of its voters 
^ * On the other hand, failure to vote elsewhere is, 

of course, not conclusive that domicile is here. 

“Of course the manner of living hei‘e, taken in con¬ 
sideration with one’s station in life, is relevant. Did 
he hire a furnished room or establish himself by the 
purchase of a house? Or did he rent a house orjan 
apartment ? Has he brought his family and depend¬ 
ents here? Has he brought his goods? \\liat relations 
has he to churches, clubs, lodges, and investments that 
identify him with the District? 

“All facts which go to show the relations retaihed 
in one’s former place of abode are relevant in |de- 
termining domicile. Wliat bridges have been kept ^nd 
what have been burned? Does he retain a place of 
abode here, or is there a family home with which he 
retains identity? Does he have investments in Iccal 
property or enterprise which attach him to the com¬ 
munity? What are his affiliations with the proies- 
sional, religious, and fraternal life of the community, 
and what other associations does he cling to? How 
permanent was his domicile in the community fijom 
which he came? Had it long been a family seatj or 
was he there a bird of passage ? Would a return to the 
old community pick up threads of close association? Or 
has he so severed his relations that his old community 
is as strange as another ? Did he pay taxes in the jold 
community because of his retention of domicile which 
he could have avoided by giving it up? Were they 
nominal or substantial? • * * 

“Our mention of these considerations as being rele¬ 
vant must not be taken as an indication of the rela ;ive 
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weights to be attached to them, as an implied negation 
of the relevance of others, or as an effort to suggest 
a formula to handle all cases which may arise, or the 
possibility of devising one.” 

In the case of Williams v. Williams, (lOlO) 78 N. J. Eq. 
13, 78 A. 693, the Court dismissed a petition for divorce on 
the ground that there was not sufficient corroboration of 
animus manendi, and in its opinion quotes from Wallace v. 
Wallace, 65 N. J. Eq. 359,54 A. 433 where the special master 
expressed himself as follows: 

‘‘Since mere residence, without animus manendi will 
not support a divorce suit, the existence of the animus 
manendi must be proved as fully as other material 
facts are required to be proved. The sw’orn statement 
of the complaint is not enough. It must be corroborat¬ 
ed by facts preceding and attending the change of resi¬ 
dence.” 

The Court of review, in an opinion by Judge Vroom, ex¬ 
pressly approved this declaration of the special master, the 
language employed being as follows (65 N. J. Eq. 363, 54 
A. 434): 

“In the case of Tracy v. Tracy, in this court, (62 
N. J. Eq. 810, 48 A. 533) the definition of residence is 
adopted as the place where a person’s habitation is 
fixed, without any intention of removing therefrom, 
and it was vrell said by the special master, in his find¬ 
ing in this case, that mere residence, without an animus 
manendi, will not support a divorce suit, and that the 
animus manendi must be proved as fully as other 
material facts are required to be proved.” 

“The importance of the rule requiring such cor¬ 
roboration is manifest when we consider how easily, 
otherwise, the courts of this State wrould be imposed 
upon in ‘emigrant’ divorce cases.” 

“Our courts in divorce cases have adopted the test 
enunciated by Mr. Justice Depue • • * There must be 
a voluntary change of residence; the residence at the 
place chosen for the domicile must be actual; to the 
factuin of r’esidence there must be added an animus 
manendi; and that place is the domicile of a person 
in which he has voluntarily fixed his habitation, not 
for a mere temporary or special purpose, but with a 
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present intention of making it liis home unless or len¬ 
til something which is uncertain or unexpected shall 
happen to induce him to adopt some other permainmt 
home.” 

“Such was the test applied in cases arising under 
the divorce act of 1874 "* * * which in terms required 
only that ‘the complainant or defendant shall be a 
resident * of this State * * *’ ‘Certainly’ said the 
Court ‘No lighter test can be applied to an action 
prosecuted (as the present action is) under the Act of 
1907’ • • * under which ‘the jurisdiction of the court 
is made to depend upon the bona pda residence of the 
parties or one of them.’ ” j 

Plaintitf’s testimony as to his making income tax Re¬ 
turns and personal property tax returns and paymejits 
thereon respectively to the Collector’s office in Baltimdre, 
Md. and to the Collector of Taxes in the District of Col¬ 
umbia, are ex post facto as bearing on his intention when 
he arrived in the District of Columbia of making this ]his 
bona pde residence permanently; and his actions in siich 
regard were either in ignorance or disregard of the pro¬ 
visions of the Soldiers’ and Sailors’ Civil Relief Act, as 
amended,—U. S. Code, 1940 Ed., Sup. Ill, p. 771, reading 
as follows: 

Title 50, Sec. 574—For the purposes of taxation in 
respect of any person, or of his property, income, or 
gross iiicome, by any State, Territory, possession, or 
political subdivision of any of the foregoing, or by 
the District of Columbia, such person shall not be 
deemed to have lost a residence or domicile in 4iiy 
State, Territory, possession, or political suhdivision 
of any of the foregoing, or in the District of Columbia, 
solely by reason of being absent therefrom in com¬ 
pliance with militai-y or naval orders, or to have ac¬ 
quired a residence or domicile in, or to have becqme 
resident in or a resident of, any other State, Territdry, 
possession, or political suMivision of any of the foire- 
going, or the District of Columbia, while, and solely by 
reason of being, so absent. 

The following are cases where the “duty station” of 
officers in either the Army or Navy liad a decisive bearing. 
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In Nixon v. Nixon, (1938) Supreme Court of Pa., 329 Pa. 
256, 198 A. 154 an Army Captain who, while stationed in 
the District of Columbia, had purchased a house (in which 
he lived) in Washington, and paid taxes in the District of 
Columbia. He, however, in seeking a divorce instituted 
such proceedings in Gettysburg, Pa. where he was born, and 
where he lived until appointed to the U. S. Military Acad¬ 
emy, after graduating therefrom he was continuously in 
service of the Army, traveling from place to place in per¬ 
formance of his duties. At the original hearing it was 
shown that he was subject to be ordered anywhere by the 
War Department, and, as such officer, could not claim any 
station as a permanent home (198 A. 1. c. 160). The decree 
in the Court of Common Pleas was in favor of the officer; 
but was re-opened and reconsidered in that Court, and 
the decree in his favor set aside: the intermediate appellate 
court sustained this finding, but on his appeal to the Su¬ 
preme Court of the State that Court finding in his favor, 
stated : 

‘^Appellee’s theory was that since appellant pur¬ 
chased a house in AVashington he intended to remain 
permanently at that place, but an examination of the 
testimony by depositions, shows this circumstance was 
not sufficient to disprove residence at Gettysburg. The 
'burden was on appellee to prove a changed residence 
and that the alleged new dwelling really constituted a 
new residence. This was flatly contradicted by the 
depositions on the other side, indicating that the house 
was bought according to the custom of many such gov¬ 
ernment employees who, assigned to service in Wash¬ 
ington for a period of time, purchase houses rather 
than rent them, to avoid exhorbitant rental charges. 
They consider it quite easy to dispose of such property 
either by sale or le^ase in the event of transfer to a 
new post. There being but ‘oath against oath’ as to 
appellant’s state of mind on acquiring the Washington 
dwelling appellee did not bear the burden thrust upon 
her by the presumption that the original hona fide resi¬ 
dence of the appellant remained such. 
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“The fact appellant paid a tax required by the l^ws 
of the District of Columbia on all persons ‘maintdin- 
inj? a place of abode’ there does not create a residence 
in that place, for the statute expressly recognizes that 
such persons may have a ‘legal residence’ elsewhdre. 
1). C. Code, 1920, T. 20 Sec. Tod. Xor does the desig ui- 
tion of residence contained in appellant’s automol{)ile 
license have any weighty significance. It is not unccim- 
mon for persons temporarily in another State to lidve 
their cars licensed in that State.” 

In Dennett v. Dennett, (1934) 63 App. D. O. 252; 71 Fed. 
(2nd) 975, 

The question of ‘‘residence” was raised by a motion to 
vacate an interlocutory decree, based upon a showing tliat 
while the plaintiff was stationed in New Jersey on dutyj as 
a naval officer, and the parties were living together th^re, 
they registered as voters and cast votes in one or more ejec¬ 
tions, the laws of New Jersey requiring in effect that voters 
shall be residents of that State. I 

I 

The plaintiff testified that he registered as a voter in N[ew 
Jersey during his sojourn there; attended an election; {^ro- 
cured a ballot, but then concluding that he was not entitled 
to vote, did not cast his ballot. Yet his testimony sufficiejnt- 
ly established that he registered himself as a voter in New 
Jersey in 19'31. 

The appeal to this Court was by the wife from a decree 
of absolute divorce rendered against her. In the opinion 
of this Court by the late Mr. Justice Hitz, it is said; | 

“The controlling provision of the code (section 9|ri) 
is that ‘no decree of nullity of marriage or divorce 
shall be rendered in favor of anyone not a resident of 
the District of Columbia,’ and the primary purpose 
of this statute is to prevent this jurisdiction from be¬ 
coming a haven for persons seeking divorce, as it \(ras 
at one time. (Citing) Creel v. Creel, 43 App. D. C. 82, 
43 Wash. Law Rep. 53. 

“His place of actual abode is changed from time to 
time by official order, but his place of legal residence 
may be changed only by his giving notice to the Navy 
Department and obtaining approval in advance, (Brie- 
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fer’s Note—There is no such requirement in the Army) 
and not by an ex post facto announcement of a change 
made by himself. 

‘‘When this plaintiff graduated from the Naval 
Academy and entered the service he registered the Dis¬ 
trict of Columbia as his place of legal residence, and 
he renewed that registration every six months there¬ 
after, including the period of these proceedings and 
the acts complained of herein. 

“Furthermore, the plaintiff in this case was born in 
the District of Columbia; lived here with Ins parents 
and attended school here until he entered the Naval 
Academy; he joined a church here in his youth and has 
maintained his membership therein; when he joined 
the American Legion while stationed in New .Jersey 
he joined a post of the District of Columbia; and the 
only living members of his family identified in the 
record, namely his mother and his married sister, live 
here.^^ 

Continuing, the Court said: 

“Residence is dependent upon considerations of in¬ 
tention and conduct, which makes each case rest upon 
its own facts and circumstances, and the whole course 
of this plaintiff’s conduct, and the background of his 
life, indicate his intention to make the District of Col¬ 
umbia his permanent place of legal residence, with the 
sole exception of his registry as a voter in New Jersey. 

“’That episode is inconsistent with his residence here, 
and from Ms own account thereof he perceived this in¬ 
consistency before casting a vote, and never did vote 
in New Jersey. 

“But however this may be, we are of opinion that 
this episode, viewed as an item of evidence relating to 
residence, is insufficient to overcome the other evidence 
in the record indicating the fixed intention of the plain¬ 
tiff to make the District of Columbia his place of legal 
residence. 

• • • • * 

“W^en the plaintiff was ordered to Washington for 
duty in February, 19J2, it happened that Ms tour of 
duty brought Mm home, to the place of Ms birth and 
Ms chosen residence * * • This plaintiff, being ordered 
here for duty, but being legally a resident here by 
birth and choice, is entitled to proceed in the Supreme 
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Court of the District of Columbia in a case of divo|rce 
based upon acts committed here. | 

♦ * * # # ] 

Affirmed. ’ ’ | 

And in the following cases the question of domicile as 
applicable to those in the armed services was interpreted 
and applied. 

Pettaivay Petty way, (1943) 177 S. W. 2d 285 (Tex^) 
where the Court said: I 

“Appellant did not voluntarily come to San Antonio 
with the intention of making Texas his permanent 
home. If pch intention was ever formed it was subse¬ 
quent to bis arrival in Texas. * * * His removal to the 
State is not voluntary * * • He comes and remains in 
pursuance to orders. This being the case, his com|ing 
to the State and remaining therein loses most of! its 
weight in establishing that it was his intention to make 
Texas his legal residence, that is, his domicile. * * 

Appellant was an interested witness. His uncorroW 
rated testimony under the circumstances left it at least 
an issuable fact as to whether or not he was a bona fide 
inhabitant of the State of Texas and had been shch 
for one year.^’ ~ 

See also 

Gallagher v. Gallagher, (Ct. of Civ. App. of 
214 S. W. 516; and 
Ex Parte White, (1915) Dist. Court, D. of New 
Hampshire, 228 Fed. 88. 

This Court has recognized the distinction which exists 
between servicemeti and civilians where the question i of 
“volition” is involved, holding in the case of Overholser v. 

Ih-eibly, d-eeided Feb. 20, 1945 -U. 8. App. D. C., 

73 W. L. R. 474,1. c. 475, that 

“A serviceman is in a different position thaii a 
civilian in this regard. Civilians have the privilege] of 
refusing medical treatment even w’hen it is to their bbst 
interest. A serviceman does not have that privil(‘ge 
because the military takes, not only a diciplinary in¬ 
terest in him, but also a paternalistic one.” 
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Conclusion 

It is respectfully submitted that the appellant did not 
have “her day in Court” in this case when heard below; 
that there was an abuse of sound judicial discretion in not 
granting the motion to continue the hearing; that on the 
authority of the cases hereinabove recited and referred to, 
the respectable and clear rulings as to the tests to be ap¬ 
plied in determining what has to be done before a change 
of domicile is to occur, the lower court should not have 
found that the appellee was a bona fide resident of the Dis¬ 
trict of Columbia, while being stationed here merely on a 
duty status, and having been sent here pursuant to military 
orders. In this case justice will be only done when the de¬ 
cree here appealed is reversed. 

Respectfully submitted, 

DAVID WIENER, 

Counsel for Appellant. 

David Drescher, 

Of Coimsel, 

51 Chambers St., 

New York, N. Y. 
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JOINT APPENDIX. 

Case No. 9058. 

Complaint. 

(For Divorce—( t rounds, separation for five 
con-secutive years.) 

(Filed Nov. 17, 1044.) 

1 IN THE 

DISTRICT COURT OF THE UNITED STATES 
For the District of (^Jolumbia 


Civil Action No. 2(5760 

I 


The plaintiff, Ephraim F. .Jeffe, an adult citizen o^ the 
United States, complaining of the defendant, alleges: 

1. That plaintiff for more than two years last past and 
immediately preceding the commencement of this aciion, 


Ephraim F. .Jf.fff.. 

The Statler Hotel, 

16th & K Streets, N. W., 
Washington, D. C., 

Plaintiff, 


Pearl Jeffe, 

1045 St. Johns Place, 
Apartment 5-B, 

Brooklyn, New York, 

Defendant. 


has been and now is a bona fide resident of, and during all 
of said period of time has had and pow has his permanent 
domicile, residence and home within the District of Coium- 
hia; and has been actually present in the District of Colum¬ 


bia during all of the aforesaid period of time except yhen 
absent for brief periods in the performance of his duties 
as an officer in the Army of the United States; and that his 
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present address is the Statler Hotel, 16th & K Streets, 
N. W., Washington, D. C.; that prior to residing there, he 
resided at the MajdSower Hotel, Connecticut Avenue and 
DeSales Street, N. W., Washington, D. C.; and that the 
defendant is an adult citizen of the United States, working 
and residing in the State of New York. 

2 2. That plaintiff and defendant were married on 

or about the 26th day of January, 1918, in the City of 
Columbus, State of Ohio; that thereafter they lived to¬ 
gether as husband and wife until on or about the month of 
November 1923; that defendant ordered the plaintiff to 
remove himself, together with his clothes and personal 
effects, from their home and not to return; that thereafter 
the defendant filed suit in the Supreme Court of the State 
of New York, held in and for the County of Kings, in the 
Borough of Brooklyn, City of New York; and that on or 
about the 19th day of March, 1928, a decision in judgment 
was filed in the office of the Clerk of said Court holding 
that the defendant herein had not maintained her cause of 
action as set forth in her complaint and that the plaintiff 
herein had established and sustained his defenses and 
counter-claims and was entitled to a decree of separation, 
pursuant to the statutes of the State of New York made and 
provided, separating the parties from bed and board for¬ 
ever without alimony to the defendant herein; that since 
the entry of said decision in judgment, more than sixteen 
years have elapsed during which the plaintiff and the de¬ 
fendant have not lived together nor cohabited together. 
A copy of the decision in judgment hereinbefore referred 
to is hereto attached and by reference made a part hereof. 

3. That there are no children the issue of the marriage. 

4. That there is no community property belonging to 
plaintiff and defendant. 



5. That the plaintiff abandoned his residence and domi¬ 
cile in the State of New York on or about the 12th day of 
May, 1942, and moved to the City of Washington in the 


District of Columbia, where he has since resided, part of 
tlio time at the Mayflower Hotel on Connecticut Avenue ^nd 
DeSales Street, N. AV., and the remainder of the t: me 
3 at the Statler Hotel, 16th & K Street, N. W.; and that 
tlie defendant is now a resident of the State of >Few 

York. 

WHEREFORE, plaintiff prays the judgment of the de¬ 
cree of this Court as follows: 


1. That process issue against the defendant. 

2. That plaintiff, upon a final hearing, be granted an 
absolute decree of divorce from defendant. 


3. That the plaintiff be given judgment for the costs 
of this proceeding. 

4. That such other and further relief be awarded the 


plaintiff as may seem just and proper. | 

Dated this 14th day of November, A. D., 1944. | 

1 


EPHRAIM F. JEFFE, 
Plaintiff. \ 

William P. MacCracken, Jr., | 

Attorney for Plaintiff, \ 

1152 National Press Building, 

AVashington 4, D. C. 

Subscribed and sworn to before me this 16th day of 
November, A. D., 1944. 


PAULINE E. GOEBE|L, 

Notary Public. \ 


Aly Commission Expires June 1, 1946. 
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4 Answer to Complaint for Divorce. 

(Filed Dec. 14, 1944.) 

The answer of defendant, Pearl Jeffe, to the complaint 
for divorce, says: 

1. Defendant denies that plaintiff is now, or h as ever 
been, a resident of the District of Columbia. She is in¬ 
formed and believes and therefore alleges that defendant 
is a bona fide resident of the State of New York and is 
only in Washington on temporary duty with the War Pro¬ 
duction Board. Defendant admits that she is an adult 
citizen of the United States, working and residing in the 
State of New York. 

2. Defendant admits that she and plaintiff were mar¬ 
ried on or about the 26th day of January, 1918, and that 
they lived together as husband and wife until the month of 
November, 1923. Defendant denies that she ordered the 
plaintiff to remove himself, together with his clothes and 
personal effects, from their home, and not return. Defend¬ 
ant admits the remaining allegations of Paragraph 2 of the 
complaint. 

3 and 4. Defendant admits the allegations of Para¬ 
graphs 3 and 4 of the complaint. 

5 5. Defendant denies the allegations of Paragraph 
5 in so far as they pertain to the abandonment by 

plaintiff of his residence and domicile in the State of New 
York. She has no knowledge of plaintiff’s temporary resi¬ 
dences in the District of Columbia. 

For further answer to the allegations of the complaint, 
defendant says that on, to-wit, the 8th day of February, 
1927, a decree was entered in the Chancery Court of the 
State of New Jersey in the matter of Ephraim F. Jeffe v. 
Pearl Jeffe, wherein it was held that the defendant was 
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not ‘guilty of the clesortioii cl)arj>:efl in tlie petition, and tlie 
l)etition was dismissed with costs to tlie defendant. A eopv 
of said decree is attached hereto and made a jiart liereoj*. 

That on, to-wit, the 14th day of April, 103S, a decree jwas 
entered by the ^Sii])reme Court of the State of New York in 
the matter of Pearl R. JefTe v. Kphraim F. Jeffe, wherein 
Fiphraim F. Jeffe, the plaintiff herein, was permancjntly 
enjoined and restrained from iirosecutinij: a divorce acjtion 
instituted by him in IVfexico, or from instituting: and lirpinj:^ 
forward with any action for divorce against tlie defendant 
herein. Pearl R. Jeffe, in any State of the Cnited States, 
outside of the State of New York, or in any other forjeign 
jurisdiction, upon grounds not recognized by the laws of 
the State of New York. A copy of this d(‘cree is attaphed 
hereto and made a part hereof. I 

Defendant further says that in lt)41 she communicated 
with the plaintiff by telephone for the purpose of effecting 
a reconciliation, but that as soon as the plaintiff recogi|ized 
her voice, he so monopolized the conversation as to prevent 
her carrying out her purpose. That in May of 1942 defend¬ 
ant again telephoned the plaintiff at his place of business 
for the purpose of effecting a reconciliation. At that |time 
she asked plaintiff to meet with her for the purpose oj^ dis¬ 
cussing a reconciliation. Plaintiff directed hpr to 
() phone him the following day, which she did, but at 
that time he refused to see her or to meet hei*. i 

WHEREFORE, defendant having fully answered the 
allegations of the complaint, demands: | 

1. That the prayers of the complaint be denied. j 

2. That the Court enter an order herein requiring the 

plaintiff to pay to the defendant alimony pendente life and 
permanently, counsel fees for defending this action,! and 
suit money. ! 
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3. For such other and further relief as may be just 
and proper. 

PEARL JEFFE, 
Defendant, 

J. Edward Burroughs, Jr., 

1616 K. Street, N. W., 

Washington, D. C., 

Attorney for Defendant. 


On Petition for Divorce Decree Dismissal. 
(Filed Dec. 14, 1944.) 

7 IN CHANCERY OF NEW JERSEY 

■■■ ■ ^ 

Bet'ween 

Ephraim F. Jeffe, 

Petitioner, 
and r 

Pearl Jeffe, 

Defendant. 


This cause coming on to be heard in the presence of 
James M. Reilly, Solicitor for the petitioner, and Benja¬ 
min M. Weinberg, Solicitor for the defendant, at the Court 
of Chancery, held in the Chancery Chambers in the City of 
Newark, on petition, answer, replication and oral proofs, 
and the pleadings having been read and argument of the 
respective counsel having been heard and considered, and 
the Court having duly considered said pleadings, proofs 
and arguments, from all of which it now appears satisfac¬ 
torily to the Chancellor, that the petitioner and the defend¬ 
ant were lawfully joined in the bonds of matrimony on the 




28tli day of January, 1918, but it not appearing to the 
(’ourt that the said defendant was guilty of the deseltion 
.charged in the petition filed by and on behalf of said peti¬ 
tioner, 

It is hereby ORDERED, ADJUDGED and DECREED, 
this Eighth day of February, Nineteen Hundred and Tl^ven- 
ty-seven, tliat the petition of the said petitioner be anct the 
same is lierebv dismissed witli costs to the defendant, in 
which costs there shall be taxed, the sum of One Hundred 

I 

Dollars to be paid to the solicitor of the said defendaht, as 
a counsel fee for defending said cause of action. | 

Respectfully advised: 

MAJA LEON BERRY E. R. WALKljlR 

F. C. C. 

8 T, THOMAS BARBER, Clerk of the Couift of 

Chancery of the State of New Jersey the same ieing 
a Court of Record, do hereby certify tliat the foregoing 
is a true copy of the Decree Dismissal filed PebruarV 8th, 
1927 in tlie cause wherein Ephraim F. Jeffe, is Petitioner 
and Pearl Jeffe, is defendant, now on the files of my office. 

IN TP:STIM0NY whereof, I have hereto sel my 
hand and affixed the seal of said Court at Trenton, this|22nd 
day of June A. D. nineteen hundred and twenty-seven. | 

THOMAS BARBER, 

(Seal) Cleric, 

I, EDWIN ROBERT WALKER, Chancellor of the ptate 
of New Jersey, do hereby certify that Thomas Berber 
whose name is subscribed to the above certificate w^s, at 
the date thereof, and now is, the Clerk of the Couft of 
Chancery of the State of New Jersey, that said attestation 
is in duo form, that the seal thereto annexed is the seal of 
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said Court, and that the signature of the said Thomas 
Barber is in his own proper handwriting. 

^\^TNESlS my hand at the City of Trenton this 22nd day 
of June A. D. nineteen hundred and twenty-seven. 

E. R. WALKER, 
Chancellor, 

Noi’e.—T his certificate is made pursuant to an act of 
Congress (Rev. Stat. U. S. 1875, sec. 905, p. 170.) 


Injunctive Order, 


SUPREME COURT— Kings County. 


Pearl H. Jej^fe, 

Plaintiff, 

against 

Ephraim F. Jeffe, 

Defendant. 


Index Ko. 8585/1937 
^ Special Term, Part III 
By Steinbrink, J. 
Dated, March 30, 1938. 


By this action plaintiff seeks to enjoin the defendant 
from further prosecuting an action of divorce in Mexico 
and from instituting any action for divorce outside the 
State of New York. The facts are as follows. 

The parties hereto were married some time in 1918 in 
the State of Ohio and, except for a few months following 
their marriage, have resided in this State. Ever since some 
time in 1923, they have been living separate and apart. In 
February 1927 the defendant instituted an action for di¬ 
vorce in the State of New Jersey which resulted in a dis¬ 
missal of the complaint on the merits. Later in the same 
year the defendant obtained a judgment of separation in 
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the Countv of Kin^s. In Octobt*r 1!K52 the defendant com- 
menced an action for annulment of their marriajre. Aftefr 
trial the complaint was dismissed on the merits. It appeals 
without dispute, that the defendant has offered various in¬ 
ducements to the plaintiff should she apree to a dissolu¬ 
tion of the marriajce. Upon plaintiff’s refusal to accept ariy 
of these offers, the defendant threatened that he would get 
a divorce from her if he had “to go to every state of tllie 
Union as well as in Afexico to obtain one’’. The thre^it 

I 

was not an idle one for on March 27, 1937, the plaintiff 
received by registered mail a complaint in an action fijr 
divorce begun by the defendant in Mexico. Since the coi|n- 
mencement of the instant action, the >rexican Divorce ac¬ 
tion has been discontinued. i 

On behalf of the defendant it is argued that an injuncti|)n 
should not issue to protect a legal right that is lacking in 
substance: that in view of the judgment of separation hei[e- 
tofore obtained by the defendant, the plaintiff’s marital 
rights are such that they will not be seriously affected by a 
foreign decree of divorce based upon already adjudicated 
grounds, particularly when such foreign decree would be a 
nullity in this State. The defendant’s counsel is frank jto 
admit that the foreign decree is sought “to give some cojor 
of validity to a marriage contracted by him elsewhc[re 
• j 

• I 

The plaintiff’s marital status persists despite the ojit- 
standing judgment of separation. If the defendant’s argu¬ 
ment be carried to its logical conclusion, there would be |no 
distinction between a separation and a divorce for in eitl|er 
event the plaintiff’s marital rights would suffer practijjal 
destruction. To deprive the plaintiff of her status by frau¬ 
dulent resort to a foreign jurisdiction; to impose upon ijier 
the burden of defending her rights in any part of the coikn- 
trv which the defendant mav select as a forum; to ciist 
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upon her the suspicion that she was guilty of misconduct 
justifying a divorce in this State, all point to a direct and 
immediate invasion of her rights, to protect which equity 
vdll award injunctive relief. (Greenberg v. Greenberg, 218 
App. Div. 104; Johnson v. Johnson, 146 Misc. 93; Givath- 
mey v. Givathmey, 116 Misc. 85, affd. 201 App. Div. 843.) 
Settle findings and judgment accordingly on notice. 

STEINBRINK, 

J. S. C. 

No. 27084 

CERTIFICATION. 

State of New York,) 

County of Kings. 

8585-37 

I, FRANCIS J. SINNOTT, Clerk of the County of Elings 
and Cfierk of the Supreme Court of the State of New York 
in and for said County (said Court being a Court of Rec¬ 
ord) DO HEREBY CERTIFY that I have compared the 
annexed with the original Opinion filed in my office Apl. 
18-38 and that the same is a true transcript thereof and of 
the whole of such original. 

In Testimony Whereof, I have hereunder set my hand 
and affixed the seal of said County and Court, this 9 day of 
Jany., 1945. 

FRANCIS J. SINNOTT, 
Cleric. 

BARRY, 

Comparer. 

Pay Cashier $ .50 
Received $ .50 

Xj. b. l.. 

Cashier. 
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Findings af Fact. | 

I 

SUPREME COURT OF THE STATE OP NEW YORK 

County of Kings 

Pearjl R. Jeffe, 

Plaintiff, 

against 

Ephraim F. Jeffe, 

Defendant. 

Issue having been joined herein on the 10th day of M^y, 
1937 by the service of the defendant's answer, and the s^id 
action having been duly noticed for trial for the OctojDer 
1.937 Special Term, Part III for trials, and the issues herein 
having duly come on for trial on the 21st day of March, 1^38 
before Mr. Justice Meier Steinbrink at Special Term, P^rt 
III of this court, and the trial having been concluded j on 
the 21st day of March, 1938, and the plaintiff herein having 
appeared by her attorney, Leo H. Rich by William Samuels 
of counsel, and the defendant having appeared herein by 
his attorneys, Lewis, Marks & Kanter by Lloyd B. Kanter 
of counsel, and the proofs of the plaintiff and of the defend¬ 
ant having been duly adduced, and due deliberation having 
been had thereon, the court does hereby make its decision, 
separately stating the following: 

FINDINGS OF FACT. 

1. That on the 26th day of January, 1918, the plaintiff 
and defendant intermarried in the City of Columbus, Stete 
of Ohio, and have been living separate and apart sitice 
1923. 

2. That from the time of their marriage and up to the 
time of the commencement of this action, the plaintiff and 
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the defendant were and still are residents of the State of 
New York. 

3. That there is no issue of the said marriage. 

4. That heretofore and on or about the 8th day of 
February, 1927, in an action for divorce instituted by this 
defendant against this plaintiff in the State of New Jersey, 
upon the grounds of desertion, which action was defended 
by the plaintiff herein, a decree was duly entered therein 
dismissing the complaint on the merits. 

5. That on or about the 17th day of March, 1928, the 
defendant herein obtained a decree of separation against 
the plaintiff herein in the Supreme Court of the State of 
New York, County of Kings. 

6. That heretofore and on or about the 26th day of 
October, 1932, the defendant herein instituted an action for 
annulment of the marriage, against the plaintiff herein, in 
the Supreme Court of the State of New York, County of 
Kings, which action was defended by the plaintiff herein, 
wherein a judgment was rendered in favor of the plaintiff 
herein and against the defendant herein, dismissing the 
complaint in said action on the merits. 

7. That on numerous and divers times and occasions, 
the defendant herein has offered to the plaintiff herein, 
various inducements in the form of money and other valu¬ 
able considerations to induce the plaintiff herein to agree to 
a dissolution of the marriage, which offers the plaintiff 
herein refused. 

8. That upon plaintiff ^s refusal to accept any of the 
said offers from the defendant to induce her to agree to 
a dissolution of the said marriage, the defendant threatened 
that he would obtain a divorce from the plaintiff if he 
had “to go to every state in the Union as well as in Mexico 
to obtain one’’. 

9. That thereafter and on or about the 12th day of 
March, 1937, the plaintiff herein received by registered mail 
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a complaint in an action for absolute divorce institute^ by 
the defendant herein against the plaintiff herein in! the 
“Court of the First Instance, Civil Court in the Bravos 
District in the City of Juarez, Chihuahua, United Mexican 
States.’’ I 

10. That since the commencement of this action by the 

plaintiff against the defendant, for a permanent injunction 
against the defendant, the said Mexican divorce action has 
been discontinued. I 

11. That the defendant since the discontinuance ofi the 
said Mexican divorce action, has again threatened to Uave 
the State of New York for the purpose of obtaining st di¬ 
vorce against the plaintiff. 

12. That the said Mexican and New Jersey divorce 

actions instituted by the defendant herein against the plain¬ 
tiff herein, were fraudulent attempts by the defendant here¬ 
in, to resort to foreign jurisdictions to deprive the plaintiff 
lierein of her marital status. i 

13. That the defendant herein has several times fraiidu- 

lently sought a foreign decree of divorce against the plain¬ 
tiff herein, for the purpose of giving some color of validity 
to a marriage contracted by the defendant herein else¬ 
where. i 

14. That the defendant herein by instituting the |said 

divorce action in New Jersey and Mexico against the plain¬ 
tiff herein, has imposed upon the plaintiff herein, the bur¬ 
den of defending her rights in those parts of the country 
which the defendant herein selected as a forum. i 

I 

15. That the defendant herein by instituting the said di¬ 
vorce actions in New Jersey and Mexico against the plain¬ 
tiff herein, has cast upon the plaintiff herein the suspicion 
that the plaintiff herein was guilty of misconduct justify¬ 
ing a divorce in this state. 



14 


16. That the defendant’s entire course of conduct was 
and is a continuous series of fraudulent and illegal at¬ 
tempts to divorce the plaintiff, and said acts were intended 
to and actually did harass, annoy and take unjust advan¬ 
tage of the plaintiff. 

17. lhat the defendant’s entire course of conduct was 
and is a continuous series of fraudulent and illegal attempts 
to divorce the plaintiff and caused the plaintiff consider¬ 
able expense to protect her rights which she could not and 
cannot afford, and for which she has become heavily in¬ 
debted. 

18. That the defendant’s entire course of conduct was 
and is a continuous series of fraudulent and illegal attempts 
to divorce the plaintiff, and were intended for the purpose 
of invading the rights of the plaintiff. 

19. That the plaintiff will be irreparably damaged, and 
will suffer an infringement of her marital rights as the 
wife of the defendant if the said defendant is not perma¬ 
nently enjoined and restrained from prosecuting the said 
Mexican divorce action heretofore instituted by the defend¬ 
ant herein against the plaintiff herein. 

20. That the plaintiff has no adequate remedy at law. 

21. That the plaintiff was unjustly compelled by vir¬ 
tue of the institution by the defendant of the Mexican 
divorce action aforesaid, to institute this action to protect 
her rights, and is therefore, entitled to costs to be taxed 
by the clerk of this court and an additional allowance o# 

M. s. ^ - e ounool fooo. 

O* w* 

CONCT^USIONS OF LAW. 

That the plaintiff has established and sustained her 
cause of action set forth in her complaint, to the satis¬ 
faction of this court, and is entitled to a decree perma¬ 
nently enjoining and restraining the defendant from prose¬ 
cuting the said divorce action instituted by the defendant 
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in the “Court of the First Instance, Civil Court in Ihe 
Bravos District in the City of Juarez, Chihuahua, United 
Mexican States”, or in any state of the United. Sta:es 
outside of the State of New York or in any other foreign 
jurisdiction upon grounds not recognized by the 'laws of 
the State of New York. | 

That judgment be entered accordingly. 

Dated: April 14 th, 1938. 

STEINBRINK, J., 

Justice of the Supreme Court. 


No. 26963 


CERTIFICATION. 


State of New York, ) 

County of Kings. 

8585/37 

I, FRANCIS J. SINNOTT, Clerk of the County of Kihgs 
and Clerk of the Supreme Court of the State of New Y’jjrk 
in and for said County (said Court being a Court of Rec¬ 
ord) DO HEREBY CERTIFY that I have compared the 
annexed with the original Finding of Fact filed in my office 
Apr. 18,1938 and that the same is a true transcript theijeof 
and of the whole of such original. ! 

I 

In Testimony Whereof, I have hereunder set my h?ind 
and affixed the seal of said County and Court, this 8 ^ay. 
of Jan. 1945. j 


(Seal) 


Pay Cashier $1.30. 
Received $1.30. 


FRANCIS J. SINNOTlt, 
Clerk. 

OTERSIN, 

Comparer. \ 


J. W., 
Cashier. 
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9 Judgment, Steinbrink, J. 


(Piled Dec. 14,1944.) 

At a Special Term, Part III, of the Supreme Court 
of the State of New York, held in and for the 
County of Kings, at the Municipal Building, in 
the Borough of Brooklyn, County of Kings, City 
and State of New York, on the 14th dav of April, 
1938. 


Present: Hon. Meier Steinbrink, 


Justice. 


Pearl R. Jeffe, 

Plamtiff, 

against 

Ephraim F. Jeffe, 

Defendant. 

-- 


The above entitled action having been brought herein 
upon the part of the plaintiff against the defendant for 
a permanent injunction enjoining and restraining the de¬ 
fendant from prosecuting and going forward with a cer¬ 
tain divorce action instituted by the defendant, Ephraim 
F. Jeffe as plaintiff, against the plaintiff. Pearl R. Jeffe 
as defendant, in a certain court alleged to be functioning 
in the City of Juarez, Chihuahua, United Mexican States, 
known as the “Court of the First Instance, Civil Court in 
the Bravos District in the City of Juarez, Chihuahua, United 
Mexican States”, and from taking or procuring to be taken 
any purported judgment, decree or relief by default, in 
furtherance of said action for divorce, and further en¬ 
joining and restraining the defendant from instituting any 
other divorce action in any other court alleged to be func- 
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tioning in the United Mexican States or in any other o0urt 
in any Stat-e of the United States outside of the Stat0 of 
New York, and for such other and further relief as 
10 may be just and proper in the premises, and j 

The above entitled action having been duly cpm- 
menced by the service of the summons and complaint upon 
the defendant and the defendant having duly appeared ^d 
answered and issue having been joined on the 10th daji?' of 
May, 1937, by the service of the defendant’s answer, hud 
the said action having been duly noticed for trial for | the 
October 1937 Special Term, Part III for trials, and j the 
issues herein having duly come on for trial on the 21st day 
of March, 1938 before Mr. Justice Meier Steinbrink, at Spe¬ 
cial Term, Part III of this Court, and the trial having tjeen 
concluded on the 21st day of March, 1938, and the plaiijitiff 
having appeared herein by her attorney, Leo H. Rich by 
William Samuels of counsel, and the defendant having ap¬ 
peared herein by his attorneys, Lewis, Marks & Kanteij* by 
Lloyd B. Ranter of counsel, and the proof of the plaii^tiff 
and the defendant having been duly adduced, and jdue 
deliberation having been had thereon and the court hating 
duly rendered its decision separately stating its findings 
of fact and conclusions of law, bearing even date herewith, 
together with its opinion therein, 

NOW, upon reading and filing the summons and com¬ 
plaint together with the answer interposed herein, and 
on motion of Leo H. Rich, attorney for the plaintiff heriein, 

it is I 

ORDERED, ADJUDGED and DECREED, that the de¬ 
fendant, Ephraim F. Jeffe, be and he hereby is perma¬ 
nently enjoined and restrained from prosecuting the di¬ 
vorce action instituted by the defendant in the “iOourt of 

I 

the First Instance, Civil Court in the Bravos District in 
the City of Juarez, Chihuahua, United Mexican States”, 
or from instituting and going forward with any acbon 
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for divorce against the plaintiff, Pe-arl R. Jeffe, 
11 in any State of the United States outside of the 
State of New York, or in any other foreign jurisdic¬ 
tion, upon grounds not recognized by the laws of the State 
of New York, and it is further 
ORDERED, ADJUDGED and DECREED, that the 
plaintiff have judgment against the defendant for the sum 
of $165.40 costs, as taxed by the Clerk of this C'ourt, and 
that the plaintiff have execution therefor against the de¬ 
fendant. 

Enter: 


STEINBRINK, 

Jmtice of the Sxugreme Court. 


JOHN N. HARMAN, 

Clerk. 

Granted 
April 14,1938. 

John N. Harman, 

Clerk. 

Plaintiff^s address 205 Montgomery St., Brooklyn. 
Defendant’s address Waldorf Towers, 50th St. & Park 
Ave., Mhn., N. Y. C. 


No. 26967 

CERTIFICATION. 

State of New York, ) 

County of Kings. 


8585/37 


I, FRANCIS J. SINNOTT, Clerk of the County of Kings 
and' Clerk of the Supreme Court of the State of New York 
in and for said County (said Court being a Court of Rec¬ 
ord) DO HEREBY CERTIFY that I have compared the 
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annexed with the original Judgment filed in my office A^r. 
18,1938 and that the same is a true transcript thereof and 
of the whole of such original. 

In Testimony Whereof, I have hereunder set my hand 
and affixed the seal of said County and Co.urt, this 8th (j.ay 
of Jan. 1945. 

FRANCIS J. SINNOTT^ 
(Seal) Clerk. 

OTERSIN, 

Ccmiparer. 

J. W., 

Cashier. 


12 Plaintiff’s Answer and Reply. 

(Filed Jan. 6, 1945.) 

ANSWER TO DEFENDANT’S CROSS-OOMFLAINT. 

(i. e., to allegations in her Answer which might constitute 
a Cross-Complaint.) 

Comes now the plaintiff and, in answer to any allegaticjns 
in defendant’s Answer to Complaint for Divorce whjch 
might constitute a Cross-Complaint, states: 

1. That there are no facts which justify or legally would 
support the defendant’s demand that this Court nor any 
other court enter an order requiring the plaintiff to pjay 
to her alimony pendente Ute and permanently, or counsel 
fees for defending this action, or suit money, or any mon^y 
whatsoever for any purpose; and that all the facts, re¬ 
counted in the Findings of Fact attendant to and included 
within the judgment and decision of the Supreme Court 


Pay Cashier $.70 
Received $70/100. 
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of the State of New York, in and for Kings County, Bor¬ 
ough of Brooklyn, on or about March 19, 1928 (apparently 
actually granted and found March 17, 1928) as described 
in paragraph 2 of plaintiff’s Complaint, are and were true 
and such facts may be considered a part of this Answer 
just as though here repeated in full; 

2. That the judgment and decision aforesaid are alleged 
as though repeated here in full as a complete defense to any 
and all rights and demands which defendant might claim 
to have or make in the nature of Cross-Complaint; 

3. That whether defendant herein and therein was or 
was not guilty of desertion, as charged in plaintiff's 

13 Petition in the Chancery Court of New Jersev in 
the case leading to the decree of February 8, 1927, 
to which defendant now refers in her Answer, is whollv 
immaterial herein and has no bearing upon any rights of 
the parties hereto; but it is noted that defendant's alle¬ 
gation is incorrect where she now alleges that that court 
found she “was not guilty of the desertion charged in 
the petition” whereas all that the court there found was 
that desertion had not been proved, the words being these: 
“• * * it not appearing to the Court that the said defend¬ 
ant was .guilty of the desertion charged in the petition’’ 
etc.; and 

4. That the defendant made no effort to effect a recon¬ 
ciliation ; and such alleged efforts, as set forth in her An¬ 
swer, even if true, are wholly insufficient as an answer to 
any part of plaintiff’s Complaint or to change or to effect 
legally the status or rights of the defendant or of the 
plaintiff in any way whatsoever and are a nullity; and 

REPLY TO DEFENDANT’S MOTION TO DISMISS. 

(i. e., to the allegations in her Answer which are in nature 
of a Motion to Dismiss.) 

Plaintiff, in reply to any and all allegations in Defend¬ 
ant’s Answer in the nature of a Motion to Dismiss, states: 
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1. T'hat plaintiff is and at all times, for more than tvi’C 
years inimediately preceding the filing of his Complaint 
herein November 17, 1944, has been a hona fide resident of 
the Dis-fcrict of Columbia and was not a resident of tlie 
State of NeAv York during any part of said period; 

2. That the decree—by the Supreme Court of the Sta^e 

of New York, County of Kings, Borough of Brookly^, 

entered April 14, 1938, as recited in defendant’s Answer, 

purporting permanently to enjoin and restrain plaintiff 

herein from instituting and going forward with any action 

for divorce against the plaintiff therein. Pearl R. Jeffe, 

in anv State of the United States outside of the State of 
“ . . . . ' 
New York, or in any other foreign jurisdiction, upon 

grounds not recognized by the laws of the State of New 

York—^^is entirely without any legal effect or effectiveness 

within the District of Columbia, and since plaintiff is a 

resident of said District, in that to give such decree any 

force in this suit: (a) would deny plaintiff, nqw 

14 no longer a citizen of the State of New York, tfie 

privileges and immunities of a citizen of anothijr 

State or jurisdiction and of citizens of the several States; 

(b) would deny plaintiff due process of law; and (c) would 

violate the further basic constitutional principle that i^o 

State can exercise direct jurisdiction and authority ov(jr 

persons or property without its territory and that no ti[i- 

bunal established by one State can extend its process b|e- 

yond that territory so as to subject either persons or pro^ 

erty in another State to its decisions ; and | 

3. That the defendant made no effort to effect a reco|n- 
ciliation; and such alleged efforts, as set forth in hbr 
Answer, eA^en if true, are wholly insufficient to change 6r 
to affect legally the status or legal rights of the defendant 
or of the plaintiff in any way and are a nullity. 

Wherefore plaintiff renews the prayers of his Cohi- 
plaint and respectfully contends that all the allegations 
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of the State of New York, in and for Kings County, Bor¬ 
ough of Brooklyn, on or about March 19, 1928 (apparently 
actually granted and found March 17, 1928) as described 
in paragraph 2 of plaintiff’s Complaint, are and were true 
and such facts may be considered a part of this Answer 
just as though here repeated in full; 

2. That the judgment and decision aforesaid are alleged 
as though repeated here in full as a complete defense to any 
and all rights and demands which defendant might claim 
to have or make in the nature of Cross-Complaint; 

3. That whether defendaTit herein and therein was or 
was not guilty of desertion, as charged in plaintiff's 

13 Petition in the Chancery Court of New Jersey in 
the case leading to the decree of Februaiy* 8, 1927, 
to which defendant now refers in her Answer, is wholly 
immaterial herein and has no bearing upon any rights of 
the parties hereto; but it is noted that defendant’s alle¬ 
gation is incorrect where she now alleges that that court 
found she “was not guilty of the desertion charged in 
the petition” whereas all that the court there found was 
that desertion had not been proved, the words being these: 
“ • • • it not appearing to the Court that the said defend¬ 
ant was .guilty of the desertion charged in the petition’’ 
etc.; and 

4. That the defendant made no effort to effect a recon¬ 
ciliation ; and such alleged efforts, as set forth in her An¬ 
swer, even if true, are wholly insufficient as an answer to 
any part of plaintiff’s Complaint or to change or to effect 
legally the status or rights of the defendant or of the 
plaintiff in any way whatsoever and are a nullity; and 

REPLY TC DEFENDANT’S MOTION TO DISMISS. 

(i. e., to the allegations in her Answer which are in nature 
of a Motion to Dismiss.) 

Plaintiff, in reply to any and all allegations in Defend¬ 
ant’s Answer in the nature of a Motion to Dismiss, states: 



1. T'hat plaintiff is and at all times, for more than tVo 
years immediately preceding the filing of his Complaint 
herein November 17, 1944, has been a hona fide resident lof 
the Dis-trict of Columbia and was not a resident of the 
State of New York during any part of said period; 

2. That the decree—by the Supreme Court of the State 
of New York, County of Kings, Borough of Brooklyn, 
entered April 14, 1938, as recited in defendant’s Answer, 
purporting permanently to enjoin and restrain plaintiff 
herein from instituting and going forward with any action 
for divorce against the plaintiff therein. Pearl K. JefCe, 
in any State of the United States outside of the State of 
New York, or in any other foreign jurisdiction, upjon 
grounds not recognized by the laws of the State of N^w 
York—^^is entirely without any legal effect or effectiveness 
within the District of Columbia, and since plaintiff is a 
resident of said District, in that to give such decree any 

force in this suit; (a) would deny plaintiff, n^w 
14 no longer a citizen of the State of New York, the 
privileges and immunities of a citizen of anotl]|er 
State or jurisdiction and of citizens of the several States; 
(b) would deny plaintiff due process of law; and (c) would 
violate the further basic constitutional principle that no 
State can exercise direct jurisdiction and authority over 
persons or property without its territory and that no tri¬ 
bunal established by one State can extend its process be¬ 
yond that territory so as to subject either persons or prop¬ 
erty in another State to its decisions; and 

3. That the defendant made no effort to effect a reccn- 

ciliation; and such alleged efforts, as set forth in her 
Answer, ev^'en if true, are wholly insufficient to change or 
to affect legally the status or legal rights of the defendant 
or of the plaintiff in any way and are a nullity. | 

Wherefore plaintiff renews the prayers of his Coin- 
plaint and respectfully contends that all the allegations 
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and demands of defendant's Answer should bo held for 
naught and deniod in full. 

EPHRABl F. JHFFK, 
Plaintiff. 

Wm. P. McC’invcKRN, Jr.. 

Attorney for Plaintiff. 


15 Judgment, Callaghan, J. 

At a Special Term, Part III of the Supreme Court of 
the State of New York, held in and for the 
County of Kings, at the County Courthouse, in 
the Borough of Brooklyn, City of New York, on 
the 17th day of March, 1.928. 

Present: Hon. Stephen Callaghan, 

Justice. 


(Filed Jan. 6, 1945.) 


—^ 


Pearl Jefp'E, 


Plaintiff y 


against 


Eimiraim F. Jeffe, 

Defendant. 




The above entitled action having been duly commenced by 
the service of the summons and complaint upon the defend¬ 
ant and the defendant having duly appeared and answered 
and issue having been joined herein on the 10th day of Octo- 
bei‘, 1927, by the service by the plaintiff of her amended 
reply wdth the date of issue remaining as of July 26, 1927 
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and the case having been ordered to retain its position 
the calendar and the said action having been duly noticed 
for trial for the October, 1927, Special Term Part III for 
trials and the issues herein having duly come on for trial 
on the IQth day of February, 1928, before Mr. Justice Ste¬ 
phen Callaghan at Special Term Part III of this Court apd 
the trial having been continued and concluded on the 14th 
day of February, 1938, and the plaintiff appearing herein |by 
her attorney, Samuel Side, and the defendant appearing ^by 
his attorney, Julius Applebaum, and the proofs of the plam- 
tiff and of the defendant having been duly adduced 
16 and due deliberation having been had thereon, ^hd 
the Court having duly rendered its decision separate¬ 
ly stating its findings of fact and conclusions of law, togeth¬ 
er with its opinion herein, now on reading and filing the si^m- 
mons and complaint, amended answer and amended re]|)ly 
and on motion of Julius Applebaum, attorney for defeijid- 
ant herein, it is | 

ADJUDGED that the complaint of the plaintiff be f^nd 
the same hereby is dismissed and that the defendant, Ej^h- 
raim F. Jeffe, husband of the plaintiff, Pearl Jeffe, be ajnd 
is forever separated from the said plaintiff, her bed ajnd 
board without alimony to the plaintiff herein. 

Enter: 

STEPHEN CALLAGHAN' 
Justicet Supreme Court, 


Granted 
March 17, 1928 
William E. Kelly 
Clerk 


WILLIAM E. KELLY, 
Ck. 
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17 Findings of Fact. 

(Filed .Tan. 6, 1945.) 

SUPREME COURT— Kings County. 

Jeffe, 

PI amt iff, 

E run ATM F. Jepfe, 

Defendant. 

Issue having been joined herein on the 10th day of Octo¬ 
ber, 1927, by the service hy the plaintiff of an amended re- 
])ly with the date of issue remaining as of ,Tuly 26, 1927 
and the case having been ordered to retain its position on 
the calendar and the said action having been duly noticed 
for trial for the October, 1927 Special Term Part TIT for 
trials and the issues herein having duly come on for trial 
on the 10th dav of Februarv, 1928 before Mr. .Tustiee Ste- 
phen Callaghan at Special Term Part ITT of this Court 
and the trial having been continued and concluded on the 
14th day of February, 1928, and the plaintiff appearing 
herein by her attorney, Samuel Side, and the defendant 
appearing herein by his attorney, .Julius Applebaum, and 
the proofs of the plaintiff and of the defendant having been 
duly adduced and due deliberation having been had thereon, 
the Court does hereby make its decision, separately stating 
the following 

FINDINGS OF FACT. 

1. That on or about the 26th day of .January, 1918, the 
plaintiff and defendant intermarried in the C'ity of Colum¬ 
bus, State of Ohio. 



2. That at the time of their marriage and at the tirjie 
of the commencement of this action, the plaintiff and tlie 
defendant were and still are residents of the State of N0w 
York. I 

18 3. That there is no issue of the said marriage, i 

4. That in the month of November, 1923, tjie 
plaintiff ordered the defendant to remove himself together 
with his clothes and personal effects from the house apd 
never to return and that defendant in accordance wi^h 
plaintiff’s request, left their home. 

5. That after the separation of the plaintiff and defend¬ 

ant in the month of November, 1923, the defendant onl a 
number of occasions and within a reasonable time made Ef¬ 
forts to reconcile their differences and offered to forgijve 
the plaintiff and to return to their home and live with the 
plaintiff again. That the plaintiff rejected such offers and 
refused to live with the defendant or permit him to return 
home. I 

6. That since their marriage the plaintiff has been guilty 
of cruel and inhuman treatment of the defendant and of 
such conduct on her part towards defendant as made it ujn- 
safe and improper for defendant to co-habit with her. i 

7. That the plaintiff on many occasions and publicly 

charged the defendant with improper and illicit relatiohs 
with certain women and with a desire and intention to haVe 
illicit relations with other women all without foundation 
or justification. That the plaintiff continually nagged a^d 
tortured the defendant by her jealousy and with these un¬ 
warranted accusations and suspicions substantially as set 
forth in the third separate defense and counterclaim of tJie 
defendant’s amended answer. ' 

I 

8. That in 1923, the plaintiff entered into negotiatiojas 
and conferences, both personally and over the telephone, 
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with one Richard Dieters, an employee of the Crescent 
Atliletic Club, of which the defendant was a member, for the 
purpose of securing information of defendant’s sus- 
19 pectod wi-ongdoing. That upon defendant’s learning 
of these conferences between his wife and said Rich¬ 
ard Dieters, he requested his wife to desist but tlie plaintiff 
refused to do so. That the plaintiff was without justifica¬ 
tion in her suspicions and in her conduct. 

9. That thereafter and as a result of plaintiff’s conduct 
witli said Ricliard Dieters and on or about November 4th, 
1923, the said Richard Dieters, left some clothes belonging 
to liim on the Manhattan Bridge together with a note 
charging the defendant witli the responsibility for the said 
Dieter's death. That as a result tliereof the defendant 
received a great deal of unfavorable publicity and notoriety 
in the newspapers and otherwise. That as a result thereof 
the defendant's resignation was requested by his employer, 
tlie Brooklyn Edison Company and subsequently his resig¬ 
nation was requested by the fh*escent Athletic Club. That 
tlie said affair witli Dieters was the subject of a Grand 
Jury investigation as a result of all of which the defendant 
suffered great harm, personally, socially and profession¬ 
ally. 

10. That throughout the period of their marriage from 
January 28, 1918 to November, 1923, and while the plaintiff 
and defendant were living together, the plaintiff continually 

• refused to know and have sexual relations with defendant 
except on unreasonably rare and infrequent occasions, all 
without cause or justification. 

11. That the plaintiff at all times during their marriage 
and while the plaintiff and defendant were living together, 

^ refused without just cause to have or boar any children. 

12. That the plaintiff was not a faithful and obedient 
wife and did not carry out her duties and obligations as 
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such toward the defendant. 

20 13. That heretofore and on or about the 8th day 
of February, 1927, in an action for divorce brought 

by this defendant against this plaintiff in the Court of 
Chancery in the -State of New Jersey and wherein ttiis 
defendant was the petitioner and this plaintiff was the de¬ 
fendant, on the ground of the abandonment by the defend¬ 
ant therein of the said petitioner, a judgment was duly 
rendered in said Court dismissing the petition of the said 
plaintiff therein and the defendant in this action. 

CONCLUSIONS OF LAW. 

1. That the plaintiff has not maintained her causes pf 
action as set forth in her complaint and the defendant is 
entitled to the dismissal thereof. That the defendant has 
established and sustained his defenses and counterclaims 
set forth in his amended answer to the satisfaction of this 
Court and is entitled to a decree of separation pursuant to 
the Statute in such cases made and provided separating 
the parties hereto from bed and board forever without ali¬ 
mony to the plaintiff herein. That judgment be entered 
accordingly. 

March 17th, 1928. 

STEPHEN CALLAOHAN, 
Justice of Supreme Court. 

j 

21 Deposition of Ephraim F. Jeffe, Witness Called by 

Counsel for Defendant, January 26, 1945. 

(Filed Jan. 27, 1945.) 

22 EPHRAIM F. JEFFE, the plaintiff herein, was 
duly sworn. 

Examination by counsel for the defendant. 

23 By Mr. Burroughs: 

Q. Will you state your full name, please, Uener^l? 
A. Ephraim F. Jeffe; Ephraim Franklin Jeffe. 


Q. And where are you presently living? A. The Stat- 
ler Hotel. 

Q. What is your occupation? A. rnited States Army 
Officer. 

Q. And how long have you been in the United States 
Army ? A. In this War since May 12, 1942. 

Q. When did you come to Washington? A. May 12, 
1942. 

Q. You came to Washington to join the Army, did you? 
A. I came upon orders. 

Q. Had you been in the Army prior to May 12, 1942? 
A. My orders were issued May 6th ordering me to report 
licre May 12th. 

Q. Prior to that time where did you live? A. I lived 
in Xew York. 

Q. And how long had you lived in New York? A. I 
have lived in New York Oity since 1.905, with the exception 
of three years when I lived in New Jersey, during 1923-26, 

I holieve; somewhere in that period. 

Q. I should have asked jmu this question before: You 
are the plaintiff in this case, are you? A. I am. 

Q. And the husband of the defendant. Pearl Jeffe? A. 
Yes. 

Q. General, do you maintain a residence in New York 
City? A. I do not. 

24 Q. Do you have any of your property there? A. 

I do not. 

Q. What w’ere your business connections prior to your 
entering into the Army? A. I was employed by The Con¬ 
solidated Edison System Companies, New York. 

(^. In what capacity? A. Vice President. 

Q. Are you a vice President, still, of The Consolidated 
Edison Companies? A. I am not. 
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Q. Do you hold any official position with them at al ? 
A. I do not. 

Q. Are you a member of the Board of Directors of that 
Company? A. I am not. i 

Q. Do you plan to go back with the Consolidated Edi¬ 
son? A. I do not know. 

Q. After the War is over? A. I do not know. I do 
not know what my plans will be after the War. 

Q. Did you resign your position with the Consolidatiid 
Edison or simply take leave of absence? A. I am onja 
military leave of absence. I resigned my positions as vipe 
president of the System companies on May 10, 1942. i 

Q. Well, so far as you know, do you intend to return to 
your former position? A. I have no opinion aboU 
25 that. It will depend upon the length of the War and 
what my work may be and everything else. I haye 
no opinion as to what is going to happen to me after the 
War at all—I don’t know if I will be alive! 

Q. G-eneral Jeffe, to what Collector of Internal Revenue 
did you make your last income tax return? A. I made 
my Federal income tax return to the Collector in Washing¬ 
ton, and my other income tax return to the District jof 

Columbia. i 

Q. You filed your income tax return, your Federal In¬ 
come tax return, here in Washington, did you? A. Yes, 

sir. ! 

Q. Was that sent to New York or to Baltimore, do you 
know? A. Baltimore. 

Q. That was for what year? A. That was for the list 
one, for the year 1944, I guess. 

Q. Well, was that the return or estimated return which 
you filed in January of this year? A. Well, I filed ont^— 
I had filed two or three previously, but I just sent or fil ed 
an amended return. 
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Q. That is the one I mean.' A. That went to Washing¬ 
ton, D. C., or to Baltimore; I don’t know which. 

Q. And where did the previous estimated return go for 
the year 1944? A. To Baltimore; I think to Baltimore, 
or to the Treasury Department, Washington, D. C. 

Q. And did you file a return in March of 1944 for the 
preceding calendar year of 1943? A. Yes. 

26 Q. And where was that filed? A. To the best of 
my knowledge. The Treasury Department of Wash¬ 
ington, D. C. 

Q. You do not know wdiether that w’ent to Baltimore or 

toXew’York? A. I don’t know. I can not tell vou. 

•> 

Q. Since you have been here, have you sent any of 
your Federal returns to the Collector in New’ York? A. 
Not to the best of my knowledge; certainly the more recent 
ones that I recall I have not: I have sent them either to 
Tlie Treasury Department, Washington, D. C., or to Bal-- 
timore. 

Q. And you said that you paid an income tax to the 
C’ollector of Taxes for the District of Columbia, in 1944? 
A. I paid it in 1942, ’3, and ’4. 

Q. In other words— A. (Interposing) or for the 
years 1942, for the year 1943 and for the year 1944. 

Q. And since you have been here, then, you have paid 
your income tax in the District of Columbia and not in New 
York? A. Yes, sir. 

Q. Did you vote in the November election? A. I did 
not. I w’as not entitled to vote. 

Q. Beg pardon? A. As a resident here, I w’as not en¬ 
titled to vote. 

Q. Are you a registered voter in New York? A. Well, 

I voted in New' York w’hen I was a resident there. 

Q. And you did not vote in any election in New York 
this past year? A. No, sir. 
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27 Q. This past November? A. No, sir. 

Q. Have you voted in New York since you have 
been in the District of Columbia? A. I have not. 

Q. Now, General, what is your salary? 

Mr. MacCracken: Well, we object to that as not 
being material. 

Mr. Burroughs: All right. 

By Mr. Burroughs: 

Q. Now, will you answer, please? A. My salary is 
$6,000 a year from the Army. 

Q. That is your base pay? A. Yes, sir. 

Q. And what are your allowances? A. Why, they rhn 
somewhere in the neighborhood of about $116 or so a 
month, I think. 

Mr. MacCracken: This is all subject to the saitne 
objection. 

Mr. Burroughs: Yes, sir. 

By Mr. Burroughs: 

Q. Do you have any income other than your salary fr6m 
the United States Government? A. Earned income? 

Q. Any income—earned or otherwise? A. Yes; I have 
income on some investments. 

Q. Could you estimate what that income amounts to? 
A. Oh, in the neighborhood of $2,500 a year; $1,500 and 
$2,500 a year. 

Q. That is from your investments? A. Yes. 

28 Q. You do not receive any other income from any 
source? A. No, sir. 

Q. From any source? A. No, sir. 

Q. Do you have any property in your own name? |A. 
No, sir. 

Q. That is: real estate? A. No, sir; nothing other than 
War Bonds. 


Q. AMiat would you say was the extent of your War 
Bond holdings? A. $10,000. 

Q. And do you have any stocks and bonds? A. Those 
would be the investments I am speaking of. 

(^. You have no other investments whatsoever? A. 
Xo, sir. 

Q. From what source is this income you have just men¬ 
tioned, $1,500 or $2,000 derived? A. From some stock I 
own. 

Q. What stocks do you own, or the extent of them? A. 
I have some—I have an interest in some Paramount Picture 
stock. 

Q. What does that amount to, in dollars and cents? A. 
About $20,000 or $21,000. 

Q. And have you any otlier investments? A. No. 

Q. Paramount stock— A. (Interposing) Excuse me. 
T have a hundred shares of Consolidated Edison. 

Q. And what does that amount to? A. $2500 
20 or $2600. 

Q. Then, with the exception of your War Bonds, 
and your Consolidated Edison, and the Paramount stock, 
you have no other securities of any kind? A. No, sir. 

Q. Stocks or bonds? A. No, sir. 

(J. When did you and Mrs. Jeffe separate? A. In 
102*1; and by decree, I believe it was, 1927. 

Q. Have you contributed to her support since her 
separation? A. I contributed to her support voluntarily 
for the period from 1923 until she sued for separation and 
maintenance and, at that time, I was awarded a decision on 
a counter suit, and I have not, by decree of the Court, contri- 
l)uted to her support since 1927. 

(J. Was there a property settlement entered into be¬ 
tween you and Mrs. Jeffe at any time? A. No. I had 
no property. There was nothing to settle. 
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Mr. Burroughs: I think tliat is all I can ask hini, 
^Ir. MacCracken, or want to ask him at this tim^. 
Have you any questions? j 

Mr. MacCracken: I do not think so—well, I will 

I 

ask him this. 

Examination by Counsel for the Plaintiff: 

Bv Mr. MacCracken: 

Q. General, have you any intention of returning to Nejv 
York to resume your residence there in that state? 

No, I do not have. I am never going to return tjo 
30 New York. I have never intended to return to Neyr 
York, and— j 

Mr. MacCracken (Interposing): That is all. Yqu 
do not need to say any more. 

i 

Further Examination by Counsel for the Defendant: ! 

By Mr. Burroughs: 

Q. Should you resume your work with the Consolidated 
Edison Company, would you then return to New Yorl|? 
A. I would not. No matter if I did—and it is very pro^ 
lematical since, as a result of the deaths and changes th^t 
have been made in the country that I ever will return, jl 
understand that I have the right of the Army Regulations, 
under Selective Service, to do that, but even if I did, 11 
would never return to New York State to live, on the basis 
of those divorce laws, and things of that kind: I feel a littW 
bitter about it. I have been alone since 1923, now, livii^g 
a rather chained life, to a situation, and I do not intend 
to ever put myself under that kind of jurisdiction. j 

Q. You would not live in the District of Columbia, how¬ 
ever, would you? A. I, I have—^if I had to answer tljie 
question now, as I feel now, I intend to live in the District 
of Columbia. I 
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Q. I mean if you resume your position with the Con¬ 
solidated Edison? A. Xo. I could not very well do that, 
but I certainly could live in Jersey, or in Connecticut, and 
there are other places, such as many employees do. 

Q. But not in Xew York? A, I would not live in New 
Y 0 rk—definitely. 

Mr. Burroughs: That is all. 

31 Mr. MacCracken: I have nothing further. 

• # • • # 


34 Motion to Advance Cause. 

( Filed Feb. 7,1945.) 

Xow conies the plaintiff, Ephraim F. Jeffe, by William 
P. MacCracken, .Jr., his attorney, and respectfully moves 
this Court to adv’ance this cause for trial for the following 
reasons: 

(1) The cause is now at issue and has been calendared. 

(2) The plaintiff is an officer in the United States Army 
and has recently been assigned to duties which will require 
his remaining outside of the continental United States for 
extended periods of time as appears from plaintiff^s af¬ 
fidavit hereto attached. 

WILLIAM P. MacCRACKEX, Jr., 
Aitorney for Plaintiff. 


35 Plaintiff’s Affidavit in Support of Motion 

to Have Cause Advanced. 

(Filed Feb. 7,1945.) 

EPHRAIM F. JEFFE, being first duly sworn on oath de¬ 
poses and says that he is the plaintiff in the above entitled 


cause: 



That under date of 27 January 1945, Memorandum No. I 
850-45 was issued by the War Department providing for 
the establishment of the Office of Army-Navy Liquidation 
Commissioner, whose duties include the disposal of surplus 
property located outside the United States, its territories 
and possessions; the supervision and direction of the set¬ 
tlement of contracts and quasi-contractual claims in foreign 
countries to the extent that the settlement should be co¬ 
ordinated with the disposal of surplus property; and other 
duties as more fully appears from a copy of said Memo¬ 
randum hereto attached and bv reference made a part! 

* i 

hereof; i 

That this affiant, who holds the rank of Brigadier General, 
has been assigned as Chief of Staff to the Commission and 
that in the performance of his duties he will be required to 
travel for extended periods of time outside the United 
States, its territories and possessions, and that he 
36 verily believes it will be impossible for him, ‘as 
plaintiff in the above entitled cause, to personally 
appear in Court unless said cause is set down for a hearing 
within the next three weeks. j 

Further affiant sayeth not. j 

i 

EPHRAIM F. JEFFE. | 

Subscribed and sworn to before me this 6th day of Febf 
ruary, A. D. 1945. 

PAULINE E. GOEBEL, 
(seal,) Notary Public. 

My Commission expires June 1,1946. I 
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Memo 850-4.') 

37 ME]\rORANDUM 

No. 850-45 
(Filed Feb. 7,1945.) 

WAR DEPARTMENT 
Washington 25, D. C., 27 January 1945 

ESTABLISHMENT OF OFFICE OF ARMY-NAVY 
LIQUIDATION COMMISSIONER 

1. Pursuant to tlie direction of the Director of War Mo¬ 
bilization and Reconversion, the Secretary of War and the 
Secretary of tlie Navy liave jointly established the Office 
of the Army-Navy Lifiuidation Commissioner for the per¬ 
formance of the authority and responsibility of the War and 
Navy Departments with respect to— 

a. The disposal of surplus property located outside the 
United States, its territories and possessions, subject to the 
authority of the Surplus Property Board under the Surplus 
Property Act of 1944; 

h. The supervision and direction of the settlement of 
contracts and (luasi-contractual claims in foreign countries 
to the e.vtent that the settlement should be co-ordinated with 
the disposal of surplus property; 

c. The supervision and direction of the settlement of 
tort claims arising out of military operations to the extent 
that the Secretarv of War or the Secretarv of the Navv, as 
the case may be, determines that the settlement of such 
claims should be coordinated with the disposal of surplus 
property. 

2. Pursuant to the authority and direction contained in 
paragraph 1, there is hereby delegated to the Army-Navy 
Liquidation Commissioner the entire authority now or here¬ 
after vested in the War Department— 


37 


a. To dispose of all surplus property, including scrap^ 
salvage, waste materials, and lend-lease items, in the con¬ 
trol of or for the disposal of which the War Department 
may be responsible, located outside of the United States, its 
territories and possessions, subject to the authority of th(j 
Surplus Property Board under the Surplus Property Ac); 
of 1944; 

h. To supervise and direct the settlement of contract^ 
and quasi-eontractual claims in foreign countries to the exl 
tent that the Commissioner determines that the settlement 
should be coordinated with the disposition of surplus prop¬ 
erty; 

c. To supervise and direct the settlement of tort claims 
arising out of military operations to the extent that tlr? 
Secretary of War determines that the settlement of such 
claims should be coordinated with the disposal of surplus 
property. 

3. The Commissioner will exercise the authority hereby 
delegated under the general direction of and will report to 
the Under Secretary of War in all matters relating to th^ 
War Department. 

38 4. The Chief of Staff will assign to the Office of 

the Army-Navy Liquidation Commissioner a general 
officer to serve as Deputy Commissioner. Pending the ap¬ 
pointment of the Commissioner, or in his absence, the Dep¬ 
uty Commissioner will be authorized to exercise all the 
authority and perform all the functions of the Commissionj- 
er. The Chief of Staff will also assign to the Office of thb 
Army-Navy Liquidation Commissioner such other military 
personnel as may be requested by the Commissioner and 
approved hy the War Department. Such assignments will 
be within the authorized allotment of personnel to the Offic^ 
of the Army-Navy Liquidation Commissioner. So far afe 
the War Department representation in the Office of the 
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Army-Navy Liquidation (’oinniissioiior is concerned, it will, 
for administrative purposes, including civilian personnel, 
office space, and su})plies, he attached to the Office of the 
Secretary of Wai’, operating under the direction of the 
Under Secretary of War. 

5. The Commissioner is authorized to employ and ap¬ 
point representatives, preferably civilians— 

a. In the Kuropean and Mediterranean Theatres of Op¬ 
erations ; 

b. In other theaters or areas, with the joint approval of 
the Secretaries of War and Xavv; and 

c. In other theaters or areas to dispose of surplus de¬ 
clared by aiid to settle claims against either tlie War De¬ 
partment or Navy Department, with the approval of the 
Secretary of War oi- Navy, as the case may be. The Com¬ 
missioner is further authorized to appoint representatives, 
preferably civilians, for particular countries within the 
various tlieaters or areas. The Commissioner and his 
foreign representatives are further authorized to exercise, 
subject to the regulations of the Commissioner, anv of their 
authority or functions through the agencies and personnel 
of the M ar and Navy Departments, or any other agencies 
of the United States, with the approv*al of such agencies, 
and to redelegate such authority and functions to any suck 
agencies or pei'sonnel with the approval of the Secretary ol 
War and the Secretar} of the Navy. 

6. The commander of each theater of operations, com¬ 
mand, department, and base outside the continental United 
States may assign to the local representative of the Com¬ 
missioner within his command such military and civilian 
personnel, transportation, and administration services or 
facilities as may be requested by the Commissioner or his 
representative and approved- by the theater commander. 
Personnel so assigned will be procured from the existing 
bulk overhead allotment authorized tlie command concerned. 
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7. The Commissioner will exercise his authority oveij, 
and conduct all correspondence with, his foreign repre¬ 
sentatives directly and not through military channels. Th^ 
War Department will transmit messages and corresponc^- 
ence between the Commissioner and his foreign representaj- 
tives and supply transportation for the personnel of thb 
Commissioner and his representatives as requested, subject 
to the requirements of military operations. 

39 8. The Liquidation Commissioner will maintaii|i 

complete records of all his transactions and requir^ 
that such records be kept by each foreign representative i|i 
form and manner prescribed by him. | 

(AG 400.703 (12 Jan 45)) 

BY ORDER OF THE SECRETARY OF WAR: 

G. C. MARSHALL 
Chief of Staff j 

OFFICIAL: I 

J. A. ULIO 
Major General 
The Adjutant General 

DISTRIBUTION: 

The Under Secretary of War 

Divisions of the War Department General Staff 

Commanding Generals: 

Armv Ground Forces 
Army Service Forces 

All service commands j 

Military District of Washington j 

All ports of embarkation 
Directors of staff divisions 
Bureau of Public Relations 
Chiefs of technical services 

Commanders of all theaters, defense commands, depart¬ 
ments, and bases overseas | 

Navy Department. j- 
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40 Opposition to Motion to Advance Cause. 

(Filed Feb. 13, 1944.) 

Comes now defendant, Pearl Jefife, by her attorney, and 
files this, her opposition to plaintifif’s motion to advance 
the above-entitled cause for trial, and for reasons says: 

1. That defendant is a resident of the State of New 
York and is employed by the United States Government, 
and that it will bo impossible for her on such short notice to 
leave her employment and come to Washinj^on to defend 
said cause within tlie next two or three weeks. 

2. Tliat defendant’s father is seriously ill with a heart 
condition and defendant should not be required to leave 
him at the present time. 

J. EDWAKD BURROUGHS, JR. 


41 AflSdavit in Opposition to Motion to Advance Cause. 


C'ounty of I\ing-s. 
State of New York. 



I, PEARL JEFFE, being first duly sworn according to 
law, on oath depose and say that 1 am the defendant in the 
above-entitled cause; that on February 9, 1945, 1 received 
notice that the plaintiff had filed a motion to advance the 
above-entitled cause for trial within the next two or thr(‘e 
weeks. 


I am emploj’ed by the United States Government and 
it would be imi>ossible for me to get away from my employ¬ 
ment and go to Washington to defend the al>ove cause on 
such short notice; in addition thereto my father is seriously 
ill with a heart condition and it would work a hardship 
upon me to leave him at this time. 

The plaintiff is not paying me alimony, neither has he 
made any provision for my counsel fee, suit money, travel 
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expenses from New York to Washing‘ton, D. C., and hotel i 
expenses in Washington, pending trial of the action, all oi' l 
which 1 am not financially able to afford. Inasmuch j 
42 as the plaintiff is not paying any alimony, there ap¬ 
pears to be no good reason or necessity for advanc¬ 
ing the cause for trial. 

PEARL JEFFE. 

Subscribed and sworn to before me this 14th day of| 
February, 1945. 

LEO H. RICH, 

Notary Public. 


44 Affidavit of Edward F. Ardito. | 

(Filed Feb. 16,1945.) | 

I, LT. EDWARD F. ARDITO, ASN-0-1576886, Personal 
Affairs Office, Legal Section, 165 Broadway, New York 6j 
New York, in conversation today with Mr. Reichert, man¬ 
ager of Veterans Administration Bureau, 2 Lafayette: 
Street, New York, New York, and Mr. Carr of tlie saimj 
Installation and address, made inquiry as to the possibiliL 3 j' 
of absence of ber duties of Mrs. Pearl Rich Jeffe, an einj- 
ployee of their office, for the purposes of attending a tria^ 
in Washington, D. C. I was advised' by the aforementioneel 
gentlemen of the Installation in question, that ^Irs. Jeff^ 
could be spared from her duties for the period required foi* 
the purposes of attending the trial, and that a leave would 
be grante<l her for such purpose. [ 

Mrs. Jeffe is employed at the above Installation undof 
her maiden name, and is known there as Mrs. Pearl Rich. 

EDWARD F. ARDITO, 

1st Lt. J. A. G. ! 

Sworn to before me this 13th 
dav of February, 1945. ! 

Bertha Dick, 

Notary Public. 
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45 Affidavit of C. J. Reichert. 

(Filed Feb. 17, 1945.) 

State of New York, ^ 

County of New York. 

CHARLES J. REICHERT, being duly sworn, deposes 
and says: 

That 1 am the .Manager of the New York IJraiieh Office 
of the Veterans’ Administration, d4G Broadwav, New York, 

N. Y. 

That there presently is employed in my office one Pearl 
Rich, also known as Mrs. Pearl R. Jeffe, a Civil Service 
Employee. 

'I'hat in the event that an application l>e made for annual 
leave at this time by Mrs. Jeffe for a period up to twelve 
days, the same would be granted. 

(s) C. J. REICHERT. 

Sworn to before me this 
16th day of February, 1945. 

Sylvia P. Sanders, 

Notary Public. 


46 Office Memorandum. 

COPY 

(Filed Feb. 20, 1945.) 

1 February 1945 

All officers on duty witli the Office of the Army-Navy 
Liquidation Commissioner are directed to keep their per¬ 
sonal affairs in such condition as to permit immediate com¬ 
pliance with assignments to foreign servic*e. 

(’. A. 26,760 

(s) DONALD H. CONNOLLY, 
Major General, USA, 

Deputy (' ow m iff Mon er. 
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CERTIFICATE OF H. li. WILD. 

19 February 1945 

I hereby certify the foregoing is a true copy of onioe 
memorandum dated 1 February 1945, signed by and issueci 
at the direction of Major General Donald H. Comioliy, 
Deputy Commissioner of the Office of Army-Navy Liquida ¬ 
tion Commissioner, and that a copy of this order wai^ 
forwarded to all officers attached to the Office of Arm» 
Navy Liquidation Commissioner. | 

1 further certify Brigadier General Ephraim F. Jeffie ijs 
Chief of Stalf of the Office of the Army-Navy Liquidatioiji 
Commissioner and the foregoing office memorandum ap|- 
plies to General Jelfe. I certify I am the Acting Chiel|, 
Administrative Services Division, Office of the Army-Navi* 
Liquidation Commissioner and am charged with the ref 
sponsibility of issuing all office memoranda. j 

(s) H. H. WILD, I 

Colonel, AGD. j 

^ I 

49 Affidavit of Physidaiu | 

(Filed March 5, 1945.) | 

To whom it may concern: 

This is to certify that Mr. Philip Rich is suffering froia 
a severe form of cardiac disease, the. progress of which is 
very poor. I have advised the mother and daughter to 
remain at his bed side. 

A. M. MORGENLANDBR, M. D. ! 

2/27/45 

Sworn to before me this 

27th day of February, 1945. | 

J. Max Fisher, j 

Notary Public, | 

New York Coointy No. 153 ! 

Register’s No. 35785 I 
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50 A£Sdavit of Mary Lu Bishop, Verified 

February 26, 1945. 

(Filed Mar. 5, 1945.) 

State of New York, } 

\ ou * 

County of }\e\v Y^ork. J. 

MAKY' LU BISKOP, being duly sworn, deposes and 
says: 

That I am the Assistant Chief (In Cha rge of Person¬ 
nel) of the Correspondence Section of the New York Branch 
Office of the Veterans Administration. 

That contained in that Section is an employee, one Miss 
l^earl Rich. 

That said Pearl Rich was absent from her duties on 
the 19th and :10th of February, 1945, reporting as ‘‘sick”. 

That on the 23rd day of February, 1945, said Pearl Ricli 
was absent from her duties for a period of one hour on 
]>ass. 

That said Pearl Rich is on dutv todav at her custom 

» • 

appointed place. 

That on the 21st day of February 1945, said Pearl Rich 
requested on account of her annual leave an absence of 
fffty-six (56) hours to liegin on Maivh 3, 1945 at 8:15 A. M. 
and to expire on March 10, 1945 at 4:45 P. M. The appli- 
(aition for leave has lieen approved by competent aiuthority. 

That said Pearl Rich was notified of the approval of her 
application for leave on the 22nd day of February, 1945. 

(s) MARY LU BISHOP 

Subscribed and sworn befo-re me 
this 26th day of February, 1945. 

Sylvia P. Sanders, 

Notary Public. 
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51 Affidavit of Mary Lu Bishop, Verified ! 

March 3, 1945. 

(Filed Mar. 5, 1945.) 

i 

State of New York, ^ ^ ^ i 

County of New York. i 

MARY LU BISHOP, being duly sworn, deposes and 
says: 

That I am the Assistant Chief (In Charge of the Person¬ 
nel of the Correspondence Section) New York Branch 
Office of the Veterans Administration. 

That contained in that Section is an employee, one Miss 
Pearl Rich. 

That the official attendance records maintained in the 
foregoing Section establish that the said Pearl Rich was| 
present from 8:15 A. M. to 4:45 P. M., on Thursday and 
Fridav, March 1st, 1945 and March 2nd, 1945. j 

That by reason of approved leave granted this employee 
she was absent from duty on March 3, 1945 and is not ex¬ 
pected to return until the opening of business on March i2\ 
1945. i 

I 

I 

M A RY LU BISHOP. 

I 

Subscribed and sworn to before me this 
3 day of March 1945. 

■Sylvia P. Sanders, 

Notary Public. 

(Seal) ^ I 


I 


I 

I 

i 
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52 Letter of Defendant. 

(Filed Mar. 5, 1945.) 

Received 
11:50 A. M. 

3/5/45 

B. J. L. 

“March 3, 1945 

“To: The District Court of the United States 
For the District of Columbia. 

Civil Action No. 26,760 
Jeffe V. Jeffe 

“From Pearl Jeffe, Defendant 

*'jRe: Protest to trial of action at this time. 

“Relative to order of February 28, 1945, that the above- 
inentiomMl case be called for trial Monday, Marcli 5, 1945, 
an affidavit from my father’s doctor, which was signed and 
notarized, was sent by registered letter to my lawyer, Mr. 
J. Edward Burroughs, Jr., on February 27, 1945 giving 
evidence of my father’s grave physical condition. Yester¬ 
day, March 2, 1945, my Mother slipped and fell, fracturing 
lier ribs and injuring her stomach, the extent of which has 
not vet been determined bv the doctor hastily summoned 
by a neighbor. I am now nursing two ill and aged parents. 
Because of my duty to them, I am to be deprived of my day 
in Court. 

“I was informed by Mr. Burroughs that my husband. 
General Jeffe, the plaintiff, was to leave the country 

53 at the latest March first or second, however, the 
Court can see he is still here and very likely will be 

for some time. 

“It is respectfully requested that consideration be given 
the aforegoing. The divorce trial could be tried at a future 
(late; there is no real urgency. I am receiving no alimony. 
My counsel has not even made a motion for counsel fee, suit 
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money, and alimony pending the action, as drawn up in myj 
answer to the complaint, despite my frequent requests thatj 
he take action on this matter. Mr. Burroughs as my attor-| 
ney has displayed a strange attitude towards me. I wa^ 
told the case would not come up for several months an(^ 
therefore did not meet Mr. Burroughs or discuss the defensi 
with him. | 

“The plaintiff through his attorney, Mr. Lewis H. Shal 
piro, endorsed by my lawyer, Mr. Burroughs, forced 
54 a $50 check upon me for traveling expenses to Wash| 
ington, D. C. although I had protested to my lawyey 
that I would not accept it, and requested counsel to make 
adequate arrangements for my expenses in accordance with 
my answer to the complaint. ! 

“If the case is heard regardless of the evidence givei^, 

I repeat, I shall be deprived of my day in Court, therefor^, 
I petition this Court to change the order and postpone thy 
trial. ! 


(Bgd.) PEAEL JEFFE.’^ 


Mrs. Pearl Jeffe, 

1045 St. Johns Place, 
Brooklyn, New York.’’ 




55 Judgment for Absolute Divorce. i 

I 

I 

a vinculo matrimonii. 

(Filed Mar. 5,1945.) 

i 

This cause coming on to be heard at this term of coui|t 
upon the pleadings filed, the court having jurisdiction o^ 
the parties and subject matter, the defendant personalllr 
appearing by answer and the evidence adduced in opeh 
court, the court finds the following; i 
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(a) That the plahitilf and defendant were married in 
due form on or about tlie 26tb day of January, 1918 at Co¬ 
lumbus, Ohio; that no issue has l>een born as a result of said 
marriage; 

(b) That on to wit November, 1923 said parties sepa¬ 
rated and have sinee lemained separated; 

(c) That on to wit, the 19th day of March, 1928 the 
plaintiff herein was ^I'anted a divoi’ce a iiK'nsa rt fhoro in 
the Supreme Court in the State of New York, County of 
King, Borough of Brooklyn, City of New York; 

(d) That said separation between the parties hereto has 
been continuous and uninterrupted from bed and board for 
a period of moj-(' Ilian live eonseeutive years without co¬ 
habitation ; 

(e) That defendant,'from all the facts and circum¬ 
stances, is not entitled to alimony; 

(f) That the plaintiff, Ephriam F. Jeffe, having been a 
hona fide resident of and domiciled in the District of Co¬ 
lumbia for more than two years last past prior to the 

56 filing of bis complaint, it is by the court this 5th day 
of March, 1945, 

ORDERED, 

1. That upon his complaint the plaintiff, Ephriam F. 
Jeffe be and he is hereby awarded a judgment of divorce 
a vinculo mairunonil dissolving the bonds of matrimony 
existing between the plaintiff, E})hriam F. Jeffe and the 
defendant. Pearl Jeffe, on the grounds of voluntary sepa¬ 
ration, provided, however, that this judgment shall not take 
effect until the time allowed for faking an appeal, nor until 
the final disposition of any appeal taken, nor in any event 
until the expiration of six months from the date hereof. 

2, That defendant is herebv denied alimonv. 

• * 

/s/ DANIEL W. O’DONOGHUE 

Jusfiice. 
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58 Motion by Defendant for a New Trial. i 

(Filed Mar. 14, 1945.) 

Comes now the Defendant, Pearl Jeffe, by her counsel. 
David Wiener, Esq., and moves this Honorable Court to 
jjrant a new trial in the above-entitled cause, and to vacate 
and set aside the judgment signed in said cause on Marchj 
5, 1945; and states as grrounds therefor: j 

I* I 

i 

That the defendant has been deprived of “her day inj 
Court” by reason of entirely unforeseen circumstances pre-j 
venting her physical presence in the District of Columbi^ 
when the cause was for trial on Monday, March 5, 1945J 
and her seasonable effort to acquaint the Court with sucl^ 
circumstances by a letter written and mailed on March 3, 
1945, were unavailing, as such letter was not received by 
the Trial Justice before the signing of the judgment grant j 
ing a divorce to the plaintiff. | 

n. I 

i 

That the Court was without jurisdiction to grant th4 
divorce to the plaintiff in virtue of the fact that the plainj 
tiff’s presence in the District of Columbia is and has beeiji 
as an officer in the Armed Forces of the United States^ 
pursuant to Official Orders, and is not the hona fide resii 
dence requisite in accordance with the applicable statute]. 

DAVID WIENER, 
Attorney for Defendant^ 
918 F St., N. W. 
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62 Affidavit by Defendant in Support of Motion 

for New Trial. 

(Filed Alar. 14, 1945.) 

State of Xew York, ^ 

County of Kings. 

I, PEARL JEFFE, l>eing: first duly sworn, on oath de¬ 
pose and say that I am the defendant in the above-entitled 
cause; that my father and mother, with w'hom I live are 
both ill; that I liave heretofore filed in this cause a sworn i 
statement by my father’s doctor setting forth his grave 
physical condition; that on Friday, March 2, 1.945, my 
mother slipped and fell, fracturing her ribs and injuring 
her stomach; that on Alarch 3rd, 1945 and since then I have 
been nursing two ill and aged parents, and I could not leave 
them to appear in (’ourt in the above-entitled cause on 
Alarch 5, 1945; that 1 communicated such information to 
the Court by means of a letter addressed and mailed on 
Alarch 3, 1945, to “Tlie District Court of the United States 
tor the District of Columbia’*; that 1 am informed that 
such letter was not received by the Justice presiding at the 
trial until after tlie signing of a judgment in favor of the 
plaintiff; that plaintitT is a Commissioned Officer of the 
United States Army, and I am informed that he received 
his commission as such while a resident of the State of 
Xew York; that I am informed and believe that his pres¬ 
ence in the District of Columbia has been pursuant to of¬ 
ficial orders of a temporary duty status. 

/s/ PEARL JEFFE. 

63 Subscribed and sworn l^efore me this 
12th day of March, lf)45. 

H\mian Salrnonson, ' 

(Seal) Xotary Public. 

Aly commission o.xpires Alarch .30, 1946. 
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67 Points and Authorities in Opposition to Motion 

for New Trial 

(Filed Mar. 16,1945.) 


The defendant in this case has, by her dilatory tactics, I 


created the position of which she now complains. Slie nas i 
no defense either in law or in fact, as said parties have j 


been separated for a period of over 22 years. i 

On ]S'oveml>er 17, 1944 the above entitled suit was liled, i 


to which an answer and exhibits were tiled on December 


14, 1944. On February 7, 1945 a Motion to Advance the I 
Oause was tiled and served on defendant, to which Motion 
points and authorities in opposition were tiled February 
13, 1945. At the hearing on the Motion to Advance before 
Mr. Justice McGuire, a doctor’s report indicated that 
defendant’s father was ill and that she could not appear 
at the hearing. On February 20, 1945 said Motion was! 
argued before Mr. Justice McGuire and on consideration! 
of the motion, affidavits and exhibits filed, it was shown that! 
the defendant. Pearl Rich Jeffe, was continuously going] 
to her work reporting at 8:15 o’clock a. m. and leaving] 
at 4:45 o’clock p. m. and had accumulated leave due her. 
The Motion to Advance was granted and the court sug¬ 
gested that counsel fix a date convenient to the parties; 
thereupon, counsel for defendant advised defendant of 
the granting of said Motion to Advance and sug- 
68 gested that she furnish him with an agreeable date; 

not being furnished with anything definite from| 
the defendant the matter was presented to Air. .Justice' 
Goldsborough to fix a date for the trial. The court there¬ 
upon fixed February 28,1945 as the date for said trial. Onj 
February 27, 1945, one day prior to the date scheduled' 
for the hearing, a Alotion was presented to Mr. Justice 
Letts, Pretrial Justice, by counsel for defendant, to con-! 
tinue the case and a doctor’s certificate was presented to! 




the court for said postponement. After hearing argument 
hy counsel for both parties, Justice Letts concluded, inas¬ 
much as the defendant herself was not ill, that there was 
no reason for postponing the case. Thereafter, due to 
circumstances of the court calendar, counsel for both sides 
were advised that the ease would not be reached before 
March 5, 1945, of which defendant was so advised. On 
Friday, March 2, 1945 counsel for plaintitf received another 
nflRdavit from the pliysiciau attending defendant’s father, 
which was identical to the one that had been presented 
1o Mr. Justice Letts, Mr. Justice McGuire and Mr. Justice 
Goldsborough. On March 5, 1945 said motion was argued 
and again overruled. 

It is further significaTit that by agreement between 
{‘ounsel a check in the sum of $50 was advanced to defray 
defendant's transportation and hotel expenses to the Dis¬ 
trict of Columbia, which clieck was returned to defendant’s 
counsel without any suggestion as to wlien she would be 
present for the trial. An offer was also made to pay for 
a nurse, if necessary, to stay with defendant's father, 
wliicli offer was not accepted. 

The affidavit dated February 16, 1945 states that in the 
(‘vent Pearl Rich (the name used by defendant) Civil Ser¬ 
vice Employee, made application for leave, she would be 
given such leave for a period of 12 days; a further affidavit 
of i‘ecord shows that on February 21, 1945 the said Pearl 
JetTe requested an account of her annual leave and was 
granted an absence of 56 hours to begin March 3, 1945 at 
S:15 o'clock, a. m. and to expire March 10, 1945 at 4;45 
o'clock, p. m.; that the application for leave had been 
approved by competent authority and said Pearl 
69 Jeffe was so notified of said approval. This appli¬ 
cation was made two weeks prior to March 5, 1945 
and was granted February 22, 1945. Defendant had all of 
the leave necessary to be here. Prior to the granting of 
said leave she had always been at her employment with 




53 


the exception of sick leave for herself of two days and ! 
one hour which she took in February. j 

As to the proposition respecting the plaintiff’s residence 
in the District of Columbia there was exhibited to the 
Court on behalf of plaintiff paid District of Columbia In- i 
come Tax for the years 1943, 1944 and one-half of 1942, 
together with receipts showing payment of Federal Income | 
Tax to the Collector of Internal Revenue at Baltimore, 
Maryland, for 1943 and 1944. In addition the records of 
the War Department, as well as hotel records, at which i 
plaintiff has resided, together with Civil Service Commis¬ 
sion records and banking records verifying plaintiff’s 
residence in the District of Columbia; that he severed all | 
affiliations and ties in New York in 1942. 

Defendant had ample opportunity to present her de¬ 
fense, if any, and was represented at the trial by very com- j 
petent counsel who presented in her defense every argu¬ 
ment made and repeated in the pending motion. 

It is accordingly respectfully submitted that said motion j 
be denied. 

Respectfully submitted, 

ALVIN L. NEWMYER, 
LEWIS H. SHAPIRO, 
Attorneys for Plaintiff, 


70 Order Denying Motion for New Trial. I 

i 

(Filed Mar. 19, 1945.) 

Upon consideration of the motion filed herein, the answer 
filed thereto, argument of counsel having been heard there¬ 
on, in consideration whereof, it is by the court this 19th 
day of March, 1945, | 

ORDERED, that the motion for new trial be and the 
same is hereby denied. 


I 


(s) DANIEL W. O’DONOOHUE, 
Justice. 
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71 Notice of Appeal to the United States Court of 
Appeals for the District of Columbia. 

Under Rule 73(b). 

(Filed May 25, 1945.) 

NOTICE is hereby given that Pearl Jeffe, defendant 
above named, hereby appeals to the United States Court 
of Appeals for the District of Columbia from the final 
judgment entered in this action on March 5, 1945, and from 
the order of this Court of March 19, 1945, denying de¬ 
fendant’s motion for a new trial. 

May 25, 1945. 


DAVID WIENER, 

Attorney for Appellant, Pearl Jeffe, 
Suite 606, 918 F St., N. W., 
Washington, D. C. 


72 Statement of Evidence. 

(Filed June 27, 1945.) 

Before the introduction of any evidence, the attorney 
tl)en representing defendant, orally requested that the hear¬ 
ing be postponed and submitted to the court a physician’s 
certificate, which said attorney advised the court was the 
the same certificate in substance as presented to three other 
Justices of the court for a continuance and which had been 
overruled, and also stated that he had communicated with 
Jiis client at length by -v^dre and telephone and advised her 
of the urgency of being present and advised her that plain¬ 
tiff was willing to pay for a nurse during her stay in 
Washington, in addition to the money heretofore sent 
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her for expenses. Said request for a further postpone- | 
ment was denied. The Court then stated that it would ac- j 
quaint itself with the pleadings, etc. and read same, includ¬ 
ing the deposition of the plaintiff filed by the defendant. 
Opening statements were made by counsel for both par- | 
ties, wherein there was detailed the previous case between j 
the parties in Kings County, New York. | 

Ephraim F. Jeffe testified he married the defendant, | 
Pearl Jeffe on January 26, IQ'IS at Columbus, Ohio and j 
that no children were born as a result of said marriage; | 
that in November 1923 he and the defendant separated and 
have since remained separated; that thereafter the defend¬ 
ant Pearl Jeffe brought a suit against him in the Supreme | 
Court of the State of New York for Kings County 
73 Borough of Brooklyn, City of New York; that he 
filed a counter suit in that case and Pearl Jeffe’s suit j 
was dismissed and plaintiff herein was given a divorce from j 
bed and board without alimony; a copy of the findings of | 
fact, conclusions of law and judgment is attached hereto | 
marked Exhibit A; that he lived in various hotels in New j 
York City from 1927 except for one period when he had a j 
housekeeping apartment; that on May 10,1942 he cancelled | 
his lease at the Waldorf Astoria Towers and moved to ! 
Washington, D. C.; that he relinquished membership in all i 
clubs in New York City with the exception of the Manhattan | 
Club, where he kept a non resident membership and small I 
convenience account at the National City Bank; that he i 
opened a bank account with the Lincoln National Bank, 17th 
and H Streets, N. W. Washington, D. C.; that he has no 
church connections in New York City since he left there 
nor does he own any real estate or other property in New 
York; that he has no automobile registered in New York j 
City; that he has not voted in New York City or any other 
place since 1940 and there was introduced at the trial the 



Civil Service records which showed that Ephraim F. 
Jeffe’s legal residence for the years 1942, 1943, 1944 and i 
1945 was Washington, D. C. Reference was also made and 
exhibits shown with respect to extracts from the Army 201 
file which showed that upon reporting for duty May 12, 
1942 JefFe gave his legal residence and domicile as of that 
date and continually since said date as the District of i 
Columbia. Ephraim F. JefFe further testified that he paid 
income tax payments to the Federal Government since 
]^ray 1942 made from and sent as a resident of Washington, 
D. (’,, and forwarded to the Baltimore District of Maryland 
and ofFered exhibits with respect thereto. JefFe further 
I)roduced receipts for said payments showing him to be a 
resident of and to be domiciled in the District of Columbia ' 
and testified that he paid D. C. Income tax for the last half 
of 1942 and the years of 1943, 1944 as well as 1945. Hotel 
i-ecords w’ere introduced wiiich showed JefFe's legal resi¬ 
dence to be the Distinct of Columbia since May 1.942 and ' 
Mr. Leo Graves, Assistant Manager of the May- 
74 flower Hotel testified that JefFe lived at the May¬ 
flower Hotel as a permanent resident for approxi¬ 
mately two years until 1944 and registered and claimed the i 
District of Columbia as liis legal residence. Mr. William 
Davis, Assistant manager of the Statler Hotel, testified i 
J(‘fT(‘ was a permanent guest at the Hotel from 1944 and ! 
tliat JefFe gave his legal residence as Washington, D. C. ' 
and said Hotel carried him as such on its records, which ' 
w’ore produced. JefFe further testified that he had not ' 
lived with or seen his wife since 1923 except in court and 
further testified with respect to a position he held with the 
Consolidated Edison Company; that because of the death 
of a close friend his post war plans w’cre to reside per¬ 
manently in the District of Columbia and that his inten- • 
tions had been so since 1942. He further testified that he 
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was not an officer, director or employee of the Consolidated 
Edison Company, where he was formerly employed; that 
his position with the Consolidated Edison Company was 
abolished and that his intention after his release from the 
service was to continue Washington, D. C. as a permanent 
residence regardless of where his employment might be; 
that with the exception of several occasions in court actions 
be has never seen or talked with defendant herein since the 
separation in 1923. Plaintiff testified that the separation 
was voluntary and that he had no intention of ever resum¬ 
ing marital relations with the defendant; that all of his 
policies of insurance, etc. make Washington, D. C. his 
i residence; that defendant herein has never called nor con- 

I 

j tacted him since 1923 except through court proceedings; 

I that she has never asked him to return nor has he ever 

I asked her to return to him; that prior to May 1942 he had 

j contemplated coming to Washington, D. C. to reside. 

1 Thereafter Emanul Dean testified that he worked as a 
j valet for said plaintiff from 1935 to May 10, 1942 and tes- 

j tified that during the period of his employment Jeffe lived 
alone and that he never saw or met Mrs. Jeffe and that he 
received all telephone calls and inquired the name of 
75 the person calling but at no time received any com¬ 
munication from the defendant herein. For some time 
Jeffe indicated that he was going to either go in the Army 
^ or do some war work towards the war effort in the District 

' of Columbia; that he had been to the District of Columbia 

and liked it and that it was his intention to make his home 
j in the District of Columbia; that he had visited Jeffe in 
j Washington and Jeffe stated that his intention was to 
remain and make the District his home and had inquired 
if Dean would like to come to work for him when he got 
I out of the Army and Dean stated he told Jeffe he would. 
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It is hereby stipulated and agreed between counsel that 
the foregoing is the agreed statement of the evidence ad¬ 
duced at the trial of this cause in the captioned court before 
Mr. Justice Q’Donoghue, which resulted in a judgment of 
divorce a vinculo matrimonii for plaintiff entered by the 
court on March 5, 1945. 

June 27, 1945. 


ALVIN L. NEWMYER, 
LEWIS H. SHAPIRO, 
Attorneys for Plaintiff, 
1001-15th St. N. W., 
Washington, D. C. 

DAVID WIENER, 
Attorney for Defendant, 
918-F Street, N. W., 
Washington, D. C. 
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IN THE 


United States Court of Appeals 

District of Colujmjbia. 


No. 9058 


Pearl Jeffe, Appellant 
vs. 

Ephraim F. Jeffe, Appellee 


On Appeal From a Judgment of the District Court of thb 
United States for the District of Columbia. I 


BRIEF FOR APPELLEE. 


mTRODUCTORY STATEMENT. | 

This case is on appeal by the defendant below, the wiftt, 
appellant here, from a judgment of the District Court of thb 
United States for the District of Columbia in favor of hejr 
husband, the appellee here and plaintiff below, granting ap 
absolute divorce to the husband on the ground of more 
than five (5) years’ voluntary separation without co-hab|- 
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tation. (R. 47) The case was tried below before Mr. Jus¬ 
tice O’Donoghue. (R. 48) 

Appellant has based her appeal on two grounds: first, 
that the court below erred in finding that the appellee was 
a bona fide resident of the District of Columbia for the 
required statutory period, and, secoiid, that the court below 
abused its discretion in refusing to postpone the date of 
trial. In her Statement of Points on appeal (Appellant’s 
Brief, p. 4) appellant has designated four points. How¬ 
ever, point No. n, charging that there was error in the 
denial of appellant’s motion for a new trial, is nowhere 
urged or argued in her brief, and should, for practical pur¬ 
poses, because it is primarily based on the refusal to grant 
the continuance, be considered as part of the second ground 
stated above. Points HI and IV both deal with the first 
ground of the appeal, the one charging error in the trial 
court’s finding of bona fide residence as a matter of fact 
and the other as a matter of law. Since the two grounds of 
the appeal are separate, they will be so treated in the Argu¬ 
ment portion of this brief. 

References in this brief to pages of the Joint Appendix, 
appended at the end of appellant’s brief, are by the symbol 
“(R. —)” followed by the numerical i)age number of the 
Joint Appendix. 


STATEMENT OF CASE. 

(a) As to Appellee’s Legal Residence. 

The parties were married in January, 1918, in the State 
of Ohio, and separated in November, 1923. No children 
were bom of the marriage and the said separation was con¬ 
tinuous and unbroken for more than twenty (20) years, 
when the husband filed his suit in the court below on the 
ground of voluntary separation for more than five (5) years 
without co-habitation. Following the separation of the 
parties, the husband lived in hotels in New York and New 
Jersey until he moved to Washington, D. C., in May, 1942. 
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However, in the interim, in July, 1927, the wife filed suit] 
for divorce in the Supreme Court of the State of New York,j 
for Kings County, which resulted, in March, 1928, in a dis-| 
missal of the wife’s claim for divorce and in a decree grant-j 
ing the husband a divorce from bed and board under thcj 
New York statute pursuant to the counterclaim theretoforej 
filed by the husband. (R. 24-27, 55) (Although not appear¬ 
ing in the Statement of Evidence, (R. 54) according to 
exhibits attached to the wife’s answer, the husband, inj 
1937, filed a suit for divorce in Mexico, which he later dis-j 
continued following the filing of an action by his wife inj 
New York in May, 1937, to enjoin the prosecution of thel 
Mexican action, and an injunction was later granted. (rJ 

8-18)) I 

The husband was employed, during the latter part of thej 
period from 1928 and prior to his coming to the District 
of Columbia in May, 1942, in New York as a vice-president 
of the Consolidated Edison System Companies and during 
that period lived in hotels in New York. (R. 55, 56) FromJ 
1923 to 1945 he never saw or spoke with his wife, except! 
on a few occasions in court in connection with actions pend-| 
ing between them. 

He testified that their separation in 1923 was voluntary, 
and that he had no intention of ever resuming marital rela¬ 
tions. (R. 57) He further testified that, prior to May, 1942, 
he had contemplated leaving New York and coming to the 
District of Columbia to reside. (R. 57) In this connection,! 
one of his former employees testified that the appellee hadj 
for some time expressed a desire to go to the District o^ 
Columbia; that he liked the District of Columbia as a place 
to live; that it was his intention to make his home in the 
District of Columbia, and that, prior to appellee’s removal 
to the District of Columbia, he had stated he would move 
to the District of Columbia and would there find work with 
the Army or some other war work. After appellee moved 
to the District of Columbia on May 12, 1942, that witness 
had occasion to visit him and was then informed that appelH 
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lee intended to remain in and make his home in the District 
of Columbia; and that appellee inquired of the witness 
whether the latter would come to the District of Columbia 
to work for him after he got out of the Army and the wit¬ 
ness replied that he would. (R. 57) 

Prior to appellee’s arrival in the District of Columl)ia on 
May 12,1942, he arranged for orders to be issnod to him to 
report to the War Department in the District of Columbia 
on that date. Before making his arrangements, he resigned 
his position as vice-president of Consolidated Edison Com¬ 
pany and severed all connections previously maintained by 
him in New York, except that he converted his membership 
in the Manhattan Club to a non-resident membersliip and 
retained a small account at the National City Bank for con¬ 
venience purposes. (R. 55) Immediately prior to his 
departure, he cancelled his lease of living accommodations 
at the Waldorf-Astoria, where he had been residing in New 
York, and relinquished memberships in all other clubs in 
New York. He retained no church connections in New 
York, left no property of any kind there, except the small 
convenience account referred to above, and, it appears, 
abandoned all right or intent to vote in New York, where 
he had previously voted. (R. 55) Consistent with this 
course of conduct and expression of intent, appellee has not 
thereafter voted in New York. On each occasion in which 
he was called upon to state his legal residence, on Civil 
Service and Army requests for information and with respect 
to his insurance policies, including the occasion of the actual 
date of his arrival in the District of Columbia, he invariably 
stated that it was in the District of Columbia, and so stated 
it for the balance of the year 1942 and for the years 194.3, 
1944 and 1945. (R. 55, 56) In addition, all Federal income 
tax returns for the years 1942 to 1945, inchisive, were made 
bv him as a legal resident of the District of Columbia and 
were forwarded to the cognizant Collector of Internal Reve¬ 
nue at Baltimore, Maryland. (R. 56) For the last half of 
1942 and for the years 1943,1944 and 1945, he also paid the 
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District of Columbia income tax, which is not applicable to j 
residents having a legal residence elsewhere than in thej 
District of Columbia. Receipts for such'payments werej 
produced and received in evidence. (R. 56) Appellee ^sj 
actual place of abode in the District of Columbia was at the j 
Mayflower Hotel from May, 1942, to 1944, where he was j 
registered as a permanent resident, and thereafter, up to 
the present time, at the Stallei-, where he is a permanent 
resident. Officials of each of said hotels testified about his 
continued residence, and produced recoi'ds showing numci'-j 
ous declarations made by him in which he declared thej 
District of Columbia to be his legal residence. j 

Appellee’s intention to make the District of Columbia his | 
permanent home was further shown by the fact that hisj 
position with Consolidated Edison Company was abolished | 
and that his plans when he came to the District of Columbia j 
in 1942 and his postwar plans made during his residence | 
here were both predicated upon an intent to remain perma-1 
nently as a resident of the District of Columbia regardless j 
of where his later employment might take him. (R. 56, 57) | 
The facts in the foregoing statement of the case were | 
established by substantial and competent evidence, and j 
formed the basis for paragraph (f) of the trial court’s find-1 
ing and judgment that the appellee was “a bona fide resi- j 
dent of and domiciled in the District of Columbia for more I 
than two years last past prior to the filing of his complaint,” j 
which is tlie only finding appellant challenges on this ap- j 
peal. (R. 48) j 

(b) As to the Trial Court’s Refusal Further to Postpone 
the Date of Trial. j 

I 

General Jeffee filed his suit below on November 17, 1944. ! 
(R. 1) Appellant’s answer thereto was filed on December j 
14, 1944, (R. 4) and his reply was filed on January 6. 1945. j 
(R. 19) On January 26, 1945, his deposition for purposes | 
of discovery was taken by appellant. (R. 27) On the day j 
following, January 27, 1945, the War Department issued | 
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Memorandum No. 850-45, by order of the Secretary of TTar 
and signed by G. C. Marshall, Chief of Staff, establishing 
the office of “Anny-Navy Liquidation Commissioner,” 
whose duties included, among others, the disposal of prop¬ 
erty of the government and claims against tlie govei nment 
in foreign countries. (R. 36) Within a few days after 
the issuance of that order, appellee, a Brigadier General, 
was assigned as Chief of Staff to the Commission. (R. 35) 
On February 1,1945, the Deputy Commissioner of the Office 
of Army-Navy Liquidation Commissioner issued an order, 
a certified copy of which is in the record (R. 42) stating 
that all officers on duty in that office ‘‘arc directed to keep 
their personal affairs in such condition as to permit imme¬ 
diate compliance with assignments to foreign service.” The 
Adjutant General, who signed the certificate, further certi¬ 
fied that said order applied to General Jeffe, the appellee 
here. (R. 43) Because of General Jeffe’s awareness of the 
likelihood of an early assignment overseas to perform the 
duties of his office, he promptly filed, on February 7, 1945, 
a motion to advance the case for trial, supported hy his 
affidavit, stating that “in the performance of his duties he 
will be required to travel for extended periods of time out¬ 
side the United States * * * and that he verily believes it 
will be impossible for him * * * to personally appear in 
Court unless said cause is set down for a hearing wiihin 
the next three weeks.” (R. 35) Appellant .iled an op])osl- 
tion to the motion supported by her affidavit, basing her 
opposition on two grounds: (1) that she was employed by 
the United States Government and it would be impossible 
for her to leave her employment to attend the trial on such 
short notice, and (2) that her father was seiaously ill with 
a heart condition and that it would be a hardship on her 
to leave him to attend the trial. (R. 45) In addition, her 
affidavit pointed out that the case should not be advanced 
because she was not receiving alimony, and because no pro¬ 
vision had yet been made for her counsel fees, suit money. 
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travelling and hotel expense incident to attending a trialj 
presumably at some indefinite future date. (R. 41) i 
The motion to advance was heard before Mr. JusticJ 
Maguire on February 20,1945. (R. 51) Prior to the argu-j 
ment of the motion and in order to overcome appellant’s! 
contention in her affidavit that her employment was suclJ 
that she could not take leave to attend the trial, there wasi 
field an affidavit of the manager of the government office in| 
which appellant was employed showing that if she appliedj 
for leave up to twelve (12) days the same would be granted.1 
(E. 42) At the argument of the motion to advance, appel-l 
lant’s counsel produced a report from a physician in whichj 
it was stated that appellant’s father was ill and that it wasi 
recommended that she remain at his bedside and, presum¬ 
ably, could not therefore appear at a trial at any time. (R.l 
51) Although that report does not appear in the Joint! 
Appendix, it is indicated that it was identical with a later I 
doctor’s report filed on appellant’s behalf and which added| 
nothing to the earlier report. (R. 43, 51, 52) At the argu-i 
ment of said motion before Mr. .Justice Maguire, it wasi 
further shown, with respect to appellant’s alleged inabilityj 
to attend a trial because of her father’s condition, that she 

' I 

regularly reported to work in New York at 8:15 A. M. and ! 
worked until 4:45 P. M. daily. The motion to advance i 
was granted on February 20,1945, and the court suggested 1 
that counsel agree on a convenient date for trial. (R. 51) i 
Appellant was advised by her counsel of the granting I 
of the motion and w’as requested to suggest an agreeable | 
date. As a result of her failure to suggest such date, conn- j 
sel were unable mutually to agree on a date, and there- j 
after presented the matter to Mr. Justice Goldsborough j 
who fixed February 28, 1945, as the trial date. On Febru-1 
ary 27,1945, one day prior to the date fixed for trial, appel- [ 
lant presented a motion to Mr. Justice Letts, then sitting as i 
Pretrial Justice, requesting a continuance of the case on j 
the same ground previously asserted in her opposition to j 
the motion to advance and supported hy the same type of | 
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doctor’s report. (E. 51) After arguments by counsel for 
both parties, the motion to postpone was denied by Mr. 
Justice Letts. (R. 52) Following the disposition of that 
motion, all counsel were informed that because of the then 
condition of the calendar, the case would not be reached 
before March 5, 1945, and appellant was so informed by 
her own counsel. (R. 52, 46) 

The case was reached and was tried on March 5, 1945. 
(R. 47) Before any evidence was introduced, appellant’s 
counsel again moved the trial judge, Mr. Justice O’Dono- 
ghue, for a continuance. (R. 54) In support of the motion, 
said counsel again submitted the same doctor’s report pre¬ 
viously considered by the three judges before whom requests 
for continuance had theretofore been presented and denied. 
(R. 54) Said counsel also informed the trial judge “that 
he had communicated with his client at length by wire and 
telephone and advised her of the urgency of being present 
and advised her that plaintiff was willing to pay for a 
nurse during her stay in Washington, in addition to the 
money theretofore sent her for expenses.” (R. 54-55) ^ 
After further discussion of the motion which developed 
appellant’s virtual refusal to attend the trial, it having 
been shown by affidavits that appellant had been granted 
leave from her employment for the period beginning March 
3 and ending March 11, pursuant to her request for leave 
made on February 21, 1945 (R. 44, 45) the trial judge also 
denied the motion to postpone the trial. (R. 55). 

The trial judge’s ruling on that motion is appellant’s 
second point on this appeal. In exercising his discretion 
in ruling on the motion, all prior proceedings relating to 
the date of trial, as outlined above, were presented by coun¬ 
sel to the trial judge. Accordingly, the foregoing rather 

* By agrreement between counsel, a check in the sum of $50.00 was ad¬ 
vanced by appellee to defray appellant’s transportation and hotel ex¬ 
penses incident to attending the trial. Appellant refused to accept saki 
check, and returned it to her counsel without any suggestion as to when 
she would appear. Appellant also rejected appellee’s offer to defray the 
expenses of providing a nurse for her father during her attendance at 
the trial. (R. 52, 47) 
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detailed statement of such proceedings is considered war-1 
ranted. Nothwithstandiiig that most of such proceedings! 
are not separately set forth in the statement of evidence be- j 
cause they occurred prior to the date of trial (R. 64), they j 
appear in the “Points and Authorities in Opposition to 
Motion for New Trial” filed by the appellee and included 
in the record on this appeal, and the accuracy of the facts 
there stated has not been cliallenged. (R. 51) | 

At the conclusion of the trial on March 5, judgment was | 
entered for the appellee. (R. 47-48) | 

Appellant then filed a motion for a new trial on March 
14, 1945, in which she challenged appellee’s domicile in the 
District of Columbia, and also stated that her mother bad 
slipped and fell on March 2, 1945, and injured her ribs 
and stomach, thereby requiring her to nurse two ill and | 
aged parents and preventing her attendance at the trial. | 
(R. 49-50) She also stated, in her affidavit supporting her j 
motion, that she tried to inform the court of the occurrence | 
of March 2 by writing a letter to the District Court on | 
March 3. (R. 46, 50) According to the initials “B. J. L.” | 
on the letter and the entry of the date and hour, it would | 
appear that the letter was received by Chief Justice Bolitha | 
J. Laws on March 5 at 11:50 A. M., but was not delivered to | 
the trial judge until after the judgment had been entered, i 
(R. 46) The letter states that her mother slipped and fell j 
on the preceding day, that her father was still sick and that, j 
because of her duty to them, she would not attend. (R. 46) j 
Her letter is silent about any effort to inform her attorney | 
on March 2, 3, 4 or 5 about the incident in which her mother | 
was allegedly injured, although she well knew that the | 
case was set for trial on March 5. Nor has any statement of | 
a physician ever been submitted to establish that her j 
mother actually did slip and fall and sustain an injury, j 
The request in her letter for a further postponement was | 
based not only on the reference to her mother’s alleged in- I 
jury, but primarily on her arguments that it was apparent | 
to her that the court’s original order advancing the case for 1 
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trial was erroneously granted because appellee had not yet 
been shipped overseas and presumably would remain in the 
United States for some time, that there was no real urgency 
in trying the case, that she was not receiving alimony, that 
her counsel had not yet “even made a motion for counsel 
fee, suit money and alimony pending the action, as drawn 
up in my answer to the complaint, despite my frequent re¬ 
quests that he take action on this matter,’’ that her attorney 
had displayed a strange attitude toward her, that she had 
not discussed her defense with him, that she had rejected 
the appellee’s offer to defray her expenses to attend the 
trial, and insisted on her attorney making “adequate ar¬ 
rangements for my expenses in accordance with my answer 
to the complaint.” (R. 46-47) 

The trial judge considered the appellant’s letter, tbe 
prior history relating to fixing the date of trial, and all a])- 
pellant’s arguments on the motion for new trial, and, In (be 
exercise of a sound discretion, overruled the motion. (R. 
53). The delay in receipt of the letter did not result in any 
prejudice to her interests, but, on the contrary, afforded her 
additional time to present all considerations which she 
could possibly have conceived to support what appears to 
have been her determination not to appear in person at the 
trial. Had the letter been received by the trial judge on the 
morning of March 5, the same ruling on the request for a 
further continuance certainly would have been made, since 
full consideration of the letter aiid the arguments of appel¬ 
lant’s counsel on the motion for new trial resulted in the 
trial judge’s careful review of the request and his renewed 
denial thereof. 

SUMMARY OF ARGUMENT 

Appellee acquired a domicile of choice in the District 
of Columbia by his physical presence in the District of 
Columbia, coupled with an intention to live here for an 
indefinite future time and to make his home here. His pres¬ 
ence in the District of Columbia resulted from his own 
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volition, and not from compulsion. His intention to make 
the District of Columbia his permanent home was demon¬ 
strated by substantial evidence, consisting of many overt 
acts and declarations which have not been impeached or 
contradicted. The trial court’s finding of domicile in the 
District of Columbia was, accordingly, supported by sub¬ 
stantial, credible evidence, and should not be disturbed on 
this appeal. 

In overruling appellant’s motion for a further continuance 
of the date of trial, made in open court by her counsel at the 
beginning of the trial, the trial judge exercised sound judi¬ 
cial discretion and was not guilty of an abuse of such dis¬ 
cretion. Appellant’s conduct throughout the case mani¬ 
fested a recalcitrant refusal to attend the trial. Even had 
she appeared she would not have been able to offer evidence 
on the single disputed issue of domicile. Appellant’s motion 
for continuance was not made in good faith. The illness 
upon which her motion was based was not her illness. The 
illness relied on first was a longstanding heart condition of 
one parent and later an alleged injury to another parent, 
the latter without medical support. The cases of Cornwell 
V. Cornwell and Harrah v. Morgenthau, both decided by this 
court and relied upon by appellant, do not snx>port appel¬ 
lant’s charge of abuse of discretion, but actually support 
appellee’s submission that the trial judge exercised sound 
judicial discretion in denying the continuance. 


ARGUMENT. 

I. 

The Court Below Did Not Err in Finding That Appel¬ 
lee’s Domicile Was in the District of Columbia. 

Section 16-401 of the District of Columbia Code (1940 
ed.) contains the statutory requirement for bona fide resi¬ 
dence in the District of (Columbia in actions for divorce. 
That section contains the following language: 
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• and no divorce shall be decreed in favor of any 
person who has not been a bona fide resident of said 
District for at least two years next before the appli¬ 
cation therefor for any cause which shall have occurred 
out of said District and prior to residence therein.’* 

Section 16-403 of the District of Columbia Code (1940 
ed.) contains the following provision authorizing divorces 
based on voluntary separation for five consecutive years 
without cohabitation: 

“A divorce from the bond of marriage or a legal sepa¬ 
ration from the bed and board may be granted for * * • 
voluntary separation from bed and board for five con¬ 
secutive years without cohabitation * * 

It is admitted by the pleadings that the parties hereto 
were married on January 26, 1918, lived together as hus¬ 
band and wife until November, 1923, and have lived sepa¬ 
rate and apart for a period of 22 years from 1923 until 
the present time. The pleadings also admit that the cause 
for divorce did not arise in the District of Columbia and 
that a divorce from bed and board was granted to the ap¬ 
pellee in the Supreme Court of the State of New York, 
Kings County, on March 17, 1928, on the ground of appel¬ 
lant’s “cruel and inhuman treatment”. (R. 25) Accord¬ 
ingly, of the 22 years the parties have been separated they 
have lived separate and apart pursuant to a valid decree 
of the Supreme Court of the State of New York for more 
than 17 years. 

The only substantive issue raised by the pleadings was 
whether the appellee had complied udth Sec. 16-401 of the 
Code requiring that he be a bona fide resident of the Dis¬ 
trict of Columbia for at least two years prior to the filing 
of his suit for divorce, since the cause for divorce occurred 
outside of the District and prior to his residence therein. 
Based upon the evidence adduced at the trial, the trial 
judge found: (R. 48) 
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“ (f) That the plaintiff, Ephraim F. Jeffe, having been' 
a bona fide resident of and*domiciled in the District ofi 
Columbia for more than two years last past prior to! 
the filing of his complaint, * * *.” j 

j 

Although appellee offered substantial evidence on this! 
issue which was neither impeached nor met by any contra-i 
dictory evidence, appellant offered no evidence. Appellant | 
was represented at trial by very able and prominent coun-| 
sel. Her counsel zealously cross-examined appellee while | 
he was on the stand and brought out every feature of hisj 
activities that had any bearing upon the evidence given by! 
him relating to his claim that he had established his domi¬ 
cile in the District of Columbia almost 3 years prior to the 
date of trial. The appellee’s deposition (R. 27), which wasi 
taken on behalf of the appellant for purposes of discovery | 
and is referred to on several occasions in appellant’s brief! 
as appellee’s testimony, must be subordinated to the testi-j 
mony at the trial where more detailed inquiries were di-| 
rected by both counsel and more detailed answers were i 
given as shown by the Statement of Evidence. A narrative j 
of his actual testimony appears in the Statement of Evi- j 
dence and is ignored by appellant in her brief. (R. 55-57) i 
Although said deposition was used in the course of appel- i 
lee’s cross-examination, the inquiry at the trial by counsel j 
for both sides was far more incisive and thorough than the I 
limited inquiries made at the time the deposition was taken. I 
Although certain answers appearing therein were fully ex-1 
plained, the deposition itself was not offered or received j 
in evidence. Nevertheless, the court had the benefit of the i 
deposition and necessarily considered it in conjunction with ! 
the additional oral testimony and documentary evidence ! 
offered by the appellee. I 

A summary of appellee’s testimony and the documentary ! 
evidence offered in his behalf already appears under sub- | 
division (a) of the Statement of Case, supra, and repetition ! 
thereof in this Argument is not warranted. However, it is ! 
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pertinent to point out certain of the elements established 
by the evidence which demonstrate tliat the trial judge’s 
finding of domicile in the District of Columbia is supported 
by substantial evidence, is not clearly erroneous and should 
not, therefore, be disturbed on this appeal. 

The element of factum et animo of legal residence or 
domicile, as hereinafter discussed from a legal standpoint, 
are challenged by appellant on this appeal only to the ex¬ 
tent of the animo” or intent. The factum” or actual 
physical presence of the appellee in the District of Columbia 
for more than 2 years prior to the filing of his complaint is 
not denied, except that appellant contends that his physical 
presence was not a voluntary one. 

Appellee arrived in the District of Columbia on May 12, 
1942, and continuously resided in the District thereafter for 
more than 2 years prior to the filing of his complaint on 
November 17, 1944. (R. 1) With respect to his intent to 
make the District of Columbia his home and thereby acquire 
a domicile of choice in the District of Columbia, the record 
contains both evidence of his declarations, indicating a clear 
intent, and overt acts carrying out and corroborating that 
intent. 

The following is a brief resume of the overt acts sho^vn 
by the evidence which support his expressed intent, when 
he arrived in the District of Columbia on May 12, 1942, to 
make the District of Columbia his home: 

(a) He cancelled his lease of living quarters at the Wal¬ 
dorf Astoria in New York and resigned his position as vice- 
president of Consolidated Edison Company immediately be¬ 
fore his departure from New York. 

(b) He relinquished all club memberships in New York, 
except his membership in the Manhattan Club which he con¬ 
verted to a non-resident membership. 

(c) He closed out his bank accounts in New York, except 
for a small convenience account at the National City Bank. 




(d) He left no property of any kind in New York. j 

(e) Although he had been a registered voter in New York j 
and had voted during 1940 and prior thereto, he abandoned j 
any voting rights he may have had when he left New York | 
and came to the District of Columbia and, in fact, has never | 
voted there since his arrival in the District of Columbia. | 

(f) All Civil Service records and Army records showed j 

declarations made to those agencies contemporaneously j 
with and since his arrival in the District of Columbia that! 
his legal residence was in the District of Columbia. | 

(g) He paid Federal income taxes to the Collector of | 

Internal Revenue at Baltimore, Maryland, having cogniz-1 
ance of the returns of legal residents of the District of j 
Columbia for the years 1942, 1943,1944 and 1945. j 

I 

(h) He paid his District of Columbia income tax iin- j 

posed only on legal residents of the District of Columbia | 
for the last half of 1942 and for the years 1943, 1944 and | 
1945. ‘ I 

(i) He established a home in the District of Columbia | 
at the Mayflower Hotel (1942-1944) and at the Statler Hotel j 

(1944--) where he remained, and was recorded on j 

the records of both hotels as a permanent resident. His | 
place of residence in New York City was for many years j 
prior to May, 1.942, also in hotels. | 

(j) The post he held with his employer was abolished j 

when he left New York. j 

I 

The following is a brief resume of the declarations of i 
intent, as shown by the testimony of the appellee and | 
others, supporting appellee’s claim that he acquired a domi- j 
cile of choice in the District of Columbia in May, 1942: | 

(a) Having been to the District of Columbia on occasions | 
prior to May, 1942, lie was favorably impressed with the I 
city and desired to make his home here. I 
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(b) While in New York he formed an intent to come to 
the District of Columbia to make it his home and abandon 
his home in New York. He intended to find employment 
while living in the District of Columbia either with the 
Army or in some other branch of war work. 

(c) Upon his arrival in Washington and consistent with 
his prior intent, he made declarations on all Civil Service 
and Army records that his legal residence was in the Dis¬ 
trict of Columbia. He made similar declarations at the 
two places he lived in the District of Columbia, on his in¬ 
surance policies and in every other connection that ho was 
called upon to state his legal residence. 

(d) His intention in coming to the District of Columbia 
was to remain permanently as a resident of the District of 
Columbia regardless of where his later employment might 
take him. 

(e) He abandoned his right to vote in New York when 
he left there and has not voted there since he came to the 
District of Columbia. 

(f) Appellee’s former valet testified that appellee had 
expressed a desire to live in the District of Columbia while 
he was still living in New York, because he liked the District 
of Columbia as a place to live and intended to make it his 
home. 

(g) After May, 1942, and while appellee was living in 
the District of Columbia, said valet visited appellee in the 
District of Columbia and was informed by appellee that he 
intended to remain and make his home in the District of 
Columbia. Appellee also offered his former valet employ¬ 
ment in the District of Columbia to begin when appellee was 
released by the Army. 

The foregoing summary of the evidence relative to appel¬ 
lee’s intent to make his home in the District of Columbia, 
it is submitted, was substantial, credible, uncontradicted 
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and not only warranted but required the court to make tjae 
finding upon which the judgment below was founded. 

Appellant’s brief ignores a substantial portion of tjje 
evidence relating to intent, as shown both by overt acts afpd 
by declarations, and urges that appellee could not have alc- 
quired a domicile in the District of Columbia because his 
physical presence in the District of Columbia was by virtue 
of military orders and that, under such circumstances, ie 
has failed to meet the requirement of voluntary physicjal 
presence. Appellant overlooks the evidence which tends jto 
show that appellee was not required to go into the Ar rr^y 
by virtue of any law, obligation or other compulsion. !^e 
was well over the draft age, and his eiitrv into the Aimiv 

• I • 

was only by virtue of an affirmative exercise of volition bn 
his part. The Statement of Evidence shows that ‘^F(^r 
some time Jeffe indicated that he was going to either go }n 
the Army or do some war work towards the war effort in 
the District of Columbia”. (R. 57) The record also shows 
that he arranged his affairs with the purpose of abandon¬ 
ing his residence in New York looking to the prospect pf 
making arrangements for Army “orders” voluntarily sp- 
licited by him. The evidentiary details of the steps tak^n 
by him which tend to show an independent volition are npt 
shown in the Statement of Evidence since at no time wps 
there any dispute but that his coming to the District of 
Columbia pursuant to orders was by virtue of his owfn 
voluntary prior arrangements. Appellant also suggests 
that after he came to the District of Columbia he was thpn 
subject to orders for duty outside the District of Columbia 
as shown by Memo Order No. 850-45 attached to his motic^n 
to advance the case for trial. (R. 36) That suggestion ^ 
neither sound nor material. His intent to remain a resi¬ 
dent of the District of Columbia even after the war w^s 
supported by the evidence. Viewing the situation after the 
event, it is observed that his residence in the District (jf 
Columbia was and has remained continuous since he arrive^. 
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Appellant also suggests that the evidence failed to show 
an animus manendi or intention to remain permanently in 
the District of Columbia. Such suggestion ignores the cleai- 
and uncontradicted testimony narrated in the Statement of 
Evidence wherein it appears that “his postwar plans were 
to reside permanently in the District of Columbia and that 
his intention had been so since 194-2”. (R. 56) Further, 

it is stated in the Statement of Evidence that “his intention 
after his release from the reserve was to continue Washing¬ 
ton, D. C., as a permanent residence regardless of where 
his employment might be.” (R. 57) The testimony of a 
witness who testified for appellee is repeated in narrative 
from in the Statement of Evidence and contains the fol¬ 
lowing : 

“that he had visited Jeffe in Washington and Jeffe 
stated that his intention was to remain and make the 
District his home • * *.” (R. 57) 

Accordingly, it is submitted that the evidence clearly 
established an animus manendi, and appellant’s challenge 
thereof is not based on the evidence adduced at the trial but 
rather upon the appellee’s deposition taken by appellant 
for purposes of discovery and w’hich does not represent the 
full statement of the facts elicited at the trial. Certain of 
the aiisw’ei’s given by appellee at said deposition, and which 
are relied upon by appellant on this appeal as indicating un¬ 
certainty with respect to his intent to remain permanently 
in the District of Columbia were directly presented at the 
trial, were thoroughly reviewed and explained by the wit¬ 
ness and resulted in the showing appearing in the Statement 
of Evidence which was signed by all counsel. (R. 54-58) 
Bona fide residence in the District of Columbia as re¬ 
quired by the statute is synonymous with domicile in the 
District of Columbia. Domicile is defined in Sec. 9 of the 
Restatement of Conflict of Laws, and repeated in Beale’s 
Treatise on the Conflict of Laws, Vol. 1 , p. 90, as follow^s: 
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“Domicile is the place with which a person has a settled 
connection for certain legal purposes; either becaujse 
his home is there, or because that place is assig^ied to 
him by the law.” ! 

! 

It is likewise well established that a domicile once estajb- 
lished continues until it is superseded by a new domicile, 
and a person may change his doinicilc by acquiring a new 
one, commonly known as a domicile of choice. Beale, o|p. 
cit.. Section 15.2. To acquire a domicile of choice, two ele¬ 
ments must concur: (1) personal presence in the new pla(ie, 
and (2) an intention to make that place a home. In apply¬ 
ing these principles, the Supreme Court of the United 
States, in State of Texas v. Florida, 306 U. S. 398, 83 L. ^d. 
817, said: j 

“Residence in fact, coupled with the purpose to ma^e 
the place of residence one’s home, are the essential 
elements of domicile.” | 

These principles of the law of domicile have been fiie- 
quently announced as the law in effect in the District of Cb- 
lumbia. i 

Newman v. United States, ex rel., Frizzell, 43 Apjp. 

D. C. 53; j 

Stewart v. Stewarl, 52 App. D. C. 323, 286 F. 987; j 

Deming v. United States, ex rel.. Ward, 59 App. D. p. 

188, 37 F. (2d) 818; j 

Rollings v. RoUinqs, 60 App. D. C. 305, 53 F. (24) 
917; ! 

Marcum v. Marcmn, 61 App. D. C. 332, 62 F. (24) 
871; j 

Stallforth v. Helvering, 64 App. D. C. 290, 77 F. (24) 
548; I 

Sweeney v. T). C., 72 U. S. App. D. C. 30,113 F. (24) 
25. ! 

In Newman v. Frizzell, supra, this court said: j 

I 

“To constitute the new domicil, two things are indi^- 
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pensable: First, residence in the new locality; and, 
second, the intention to remain there. The change can¬ 
not be made except facto et animo. Both are alike 
necessary. Either without the other is insufificient. 
Mere absence from a fixed home, however long con¬ 
tinued, cannot work the change. There must be the 
ammus to change the prior domicil for another. Until 
the new one is acquired, the old one remains. These 
principles are axiomatic in the law upon the subject.’’ 

The fact that a person establishes a new residence moti¬ 
vated by a desire to obtain a divorce does not foreclose 
the opportunit>* of acquiring a valid domicile. 

Goodloe V. Hawk, 72 App. D. C. 287, 113 F. (2d) 753. 

So long as there is physical presence in the new place of 
residence plus, at some time during such residence, an in¬ 
tention to remain for an indefinite period, a valid change 
of domicile may be accomplished. 

Story, Conflict of Laws (7th ed.). Sec. 46; 

Beale, op. cit. Sec. 19.1; 

Goodloe V. Hawk, supra. 

The evidence in the case at bar is not only devoid of any 
showing of intent on tlie part of appellee ever to resume resi¬ 
dence in New York but, on tin* contrary, a firm intent never 
to return. In addition to such evidence of what might be 
called “negative intent”, the record herein contains sub¬ 
stantial evidence of an affirmative intent to remain perma¬ 
nently in the District of Columbia. 

In Beedy v. D. C., 75 U. S. App. D. C. 289, 126 F. (2d) 
647, this court reviewed the status of the law relating to 
domicile of persons residing in the District of Columbia, 
including the domicile of Federal employees. In that case it 
was held that a former congressman who continues to vote 
in his home state, retains property there and intends to 
return there, does not lose his domicile there merely be¬ 
cause he continues to practice law in the District of Co- 
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lumbia for four or five years. Reference is there made tio 
the decision of the Supreme Court of the United States ^n 
the leading case of District of Columbia v. Murphyj 31|4 
U. S. 441, 86 L. ed. 329. In referring to the Supremle 
Court’s decision in the Murphy case, this Court said: | 

I 

“We said in the former that there must be a conjunij:- 
tion of physical presence and animus manendi in the 
new location to bring about a domiciliary change. Anti 
likewise, the Supreme Court, in the latter, held th4t 
one in government employment does not acquire a 
domicile here simply by coming into the District to 
live ‘for an indefinite period of time’. (314 U. S. 449, 
62 S. Ct. 309, 86 L. Ed. 329.) This is no more than thp 
recognition of the rule, again and again approved b;^ 
the Supreme Court, that to effect the change there must 
be ‘ the absence of any present intention of not residing 
there permanently or indefinitely.’ Gilbert v. Davi<£ 
235 U. S. 561, 569, 35 S. Ct. 164, 167, 59 L. Ed. 360l; 
Williamson v. Osenton, 232 U. S. 619, 624, 34 S. C^. 
442, 58 L. Ed. 758. And this rule applies whatever the 
motive inducing the change.” * * * 


“In the Murphy case the Supreme Court, while declarl 
ing the impracticability of devising a formula appli^ 
cable in all cases, nevertheless set down certain factual 
considerations which might be weighed in determining 
the question of intent to return ultimately to one’s 
State of origin. The pattern thus drawn fits appelt 
lant’s case ^most perfectly. For the conceded facti 
show that he had ‘kept’ and had not ‘burned’ hi^ 
bridges in coming into the District; that a little whiU 
after establishing a law practice in Washington, he had 
said to the people of Portland, among whom he had 
lived and who had honored him with political office:] 
‘I want you to know that I am not leaving my homej 
that I am still one of you’; and that he had repeated] 
that declaration from year to year in the pages oij 
‘Who’s Who’. True to his word, he returned to Port-j 
land several times a year and regularly during his sum-] 
mer vacations. He did ‘retain a place of abode’ in| 
Portland. He did have ‘investments in local property’.] 
What his ‘religious’ affiliations were the record does 


I 
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not disclose, but it does show that he retained his poli¬ 
tical affiliations and regularly returned to vote in the 
elections.” 

Accordingly, it was made abundantly clear that Mr. Beedy 
in that case was only temporarily in the District of Columbia 
and had a fixed intent and purpose to return to his home in 
Maine. In such circumstances he w’as properly held to 
have retained his Maine domicile and that he did not ac¬ 
quire a new one in the District of Columbia by his residence 
here. The distinction between the facts of that case and 
the case at bar is illustrated clearly by the fact, as was 
said in the opinion, “in act and thought and deed” Beedy 
retained “the ever present purpose to return to his home 
to live”, whereas Jeffe by every “act and thought and 
deed” abandoned all thought of returning to New York and 
affirmatively manifested an intent to remain in the District 
of Columbia notwithstanding that, by circumstance, his ac¬ 
quisition of a domicile in the District of Columbia was con¬ 
temporaneous with his acceptance of duty with the Army. 

The prior view of this Court and the view of the Supreme 
Court in the Murphy case differ only in respect of burden 
of proof. That difference is best stated by this court in the 
Beedy case as follows: 

“The view as to domicile taken by the Supreme Court 
and the view previously expressed by us differed in 
respect to the burden of proof. We had held that the 
evidence of intention of a change of domicile must be 
clear and unequivocal; in other words that strong evi¬ 
dence was required to overcome the presumption 
against a change. In the Murphy case the Supreme 
Court placed the burden upon the individual quartered 
in the District to establish domicile elsewhere to escape 
the tax. Following this ruling, as of course we do 
implicitly, the question here is whether, in the facts we 
have stated, appellant, concededly a citizen of Maine 
up to the year 1935, has shown the ‘fixed and definite 
intent to return and take up his home there’ which the 


Supreme Court has said in the Murphy case is neces¬ 
sary to retain his Maine domicile.” 

j 

The case at bar does not involve a situation of claim o^ 
domicile in a place different from actual residence, but here 
domicile in the District of Columbia is claimed by one ac^ 
tually residing in the District of Columbia with an intenjt 
to keep it as his permanent residence. The refinements ojf 
burden of proof are not pertinent here because of the sub|- 
stantial evidence tending to establish that appellee’s domij- 
cile is in the District of Columbia, and that evidence i^ 
neither rebutted nor contradicted by any portion of th^ 
record. | 

The case at bar is clearly distinguishable in fact froni 
the line of cases dealing with the retention of domicile ii|i 
their former places of residence by persons who come tb 
the District of Columbia for employment by the Federa| 
government. That line of cases holds that mere residency 
alone in the District of Columbia, of varying lengths of time^ 
is not enough to effect a change of domicile, since the evil 
dence in those cases showed that the persons there involveq 
retained many ties with their “homes” plus an everl 
present intent to return to their home states. i 

Foss V. Foss, 58 N. H. 283; | 

Atherton v. Thornton, 8 N. H. 180; 

Ilmiviou V, Grlzzard. 89 N. C. 115. i 

! 

In Sweeney v. L). C., supra, this court announced th^ 
principle that those who come to the District of Colunibia] 
for purposes of Federal employment do not thereby effectj 
a change of domicile unless they give clear evidence of anj 
intent to forego state allegiance. This court there said,| 
at p. 37: 

“Whether the principle is stated in terms of a pre-i 
sumption of continuity of state domiciliation duringj 
the Federal employment or of privilege derived fromj 
the dual form of government is perhaps a matter of I 
more theoretical than practical consequence. The priv-i 
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Uege of course could be waived. The presumption 
would require strong evidence to overcome it. In 
either case the state domicil could not be overthrown 
by mere proof of long residence during performance 
or ambiguous showing of intention to change. The 
considerations which we have held controlling require 
that evidence of intention to change be clear and un¬ 
equivocal, whether its effect be waiver of privilege or 
to overcome a presumption.” 

In that case the evidence showed that Sweeney did all 
that one could possibly have done, except for the payment 
of the Massachusetts personal property tax, to retain his 
Massachusetts domicile and, accordingly, this court held 
that he did not acquire a domicile in the District of Colum¬ 
bia notwithstanding his residence here in connection with 
Federal employment. The principle of that case is admit¬ 
tedly applicable here and, because of the sharp difference 
in the nature of the evidence involved in the two cases, the 
appellee should be lield to have acquired a domicile in the 
District of Columbia in accordance with the principle an¬ 
nounced in that case. The remaining cases cited by ap¬ 
pellant are distinguishable in fact from the case at bar. 

In the light of the foregoing principles of the law of 
domicile, it is submitted that the trial court properly found 
that appellee had acquired a domicile in the District of 
Columbia. 

That finding should not be disturbed on this appeal be¬ 
cause it is supported by substantial evidence and no other 
finding would have been proper. 

Rule 52(a) of the Federal Rules of Civil Procedure 
provides: 

‘‘Findings of fact shall not be set aside unless clearly 
erroneous, and due regard shall be given to the oppor¬ 
tunity of the trial court to judge of the credibility of 
the witnesses.” 

Although Rule 52(a) does not require appellate courts 
to accept fact findings unsupported by evidence, all the 
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decided cases hold that an appellate court does not revie-w|^ 
the evidence as an original fact finding tribunal to attempt 
to settle conflicts in evidence or determine the credibility! 
of witnesses. Under the rule it is the province of the ap-l 
pellate court to inquire wliether there was substantial 
evidence in the record to support the trial judge’s findings^ 

I 

Nichols V. Minnesota Mining S Manufacturing Co.\ 
109 F. (2d.) 163; I 

Sundt V. Turman Oil Co., 107 F. (2d.) 762; j 

McDaniel v. United States, 108 F. (2d.) 450; j 
Campana Corp. v. Harrison, 114 F. (2d.) 400; | 

Storley v. Armour & Co., 107 F. (2d.) 499; | 

Wehb v. Frisch, 111 F. (2d.) 887; I 

■ United States v. Almninum Co, of America, 148 F.j 
(2d.) 416; ! 

United States v. Protsch, 1.37 F. (2d.) 92; i 

Katz Underivear Co. v. United States, 127 F. (2d.) l 
965; I 

Atlas Beverage Co. v. Minneapolis Brewing Co., 113 j 
F. (2d.) 672. ! 

I 

In the Protsch case, supra, (C. C. A. 2d.) decided on | 
June 21, 1943, the court said: i 

“Certainly there was evidence from which the trial ! 
court could have reached a contrary conclusion, but | 
in the light of the whole record, we are unable to say | 
that the judgment of the trial court is not supported I 
bv competent and substantial evidence.” | 

I 

To the same effect is the announcement by this court in 
Saul V. SoAjd, 74 U. S. App. D. C. 287,122 F. (2d.) 64, where 
it was said: 

“There was other evidence to show the Gardners’ in- I 
tention to reside here indefinitely or until employment I 
in Tennessee might be afforded. But its effect, at most, j 
was to create conflict with the evidence offered by | 
defendant. That might have sustained a finding of i 


i 
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the court in plaintiff’s favor but it is not sufficient to 
require that the contrary one be overthrown.” 

If a finding is supported by substantial evidence it can¬ 
not be set aside as clearly erroneous, the term “clearly 
erroneous” having been interpreted by the courts to mean 
“not supported by substantial evidence”. 

Corbett v. Halliwell, 123 F. (2d.) 331. 

It has always been the rule in this court, even before the 
adoption of the Federal rules, that findings of fact of the 
trial court will not be disturbed unless clearly erroneous. 

Consolidated Realty Corp. v. Dunlop, 72 App. D. C. 

273, 114 F. (2d.) 16; 

Goodloe V. Hawk, 72 App. D. C. 287,113 F. (2d.) 753; 

Dear v. Guy, 64 App. D. C. 314, 78 F. (2d.) 198; 

Frazier'v. Frazier, 61 App. D. C. 219, 61 F. (2d.) 920. 

It is, accordingly, respectfully submitted that the trial 
judge properly found, under the law and the evidence 
adduced at the trial, that appellee’s domicile was in the 
District of Columbia, and such finding should not be dis¬ 
turbed on this appeal. 

n. 

The Court Below Was Not Guilty of An Abuse of Discre¬ 
tion in Denying Appellant’s Motion for a Further Con¬ 
tinuance. 

The facts relating to appellant’s motion for a continu¬ 
ance of the date of trial are fully set forth in the record 
and are presented in detail in subdivision (b) of the State¬ 
ment of Case portion of this brief. Appellant contends 
that when the case was called for trial the court should 
have granted the oral motion of her counsel for a further 
continuance, no specific date being suggested or requested. 
Appellee contends that the facts and circumstances in the 
record relating to the dates of trial are such that the trial 
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judge, in refusing further to ])osti)one the trial, exercisedj 
a sound judicial discretion. ! 

The law is well settled that the continuance of a trial is! 
within the discretion of the trial court and, unless suchj 
discretion is showni to have been abused, there is no suffi-i 
cient ground for reversal. ! 

Cornwell v. Cornwell, 73 U. S. App. D. C. 233, 118! 
F. (2d.) 396; I 

Harrah v. Morgenthau, 67 App. D. C. 119, 89 F. (2d.) j 
863; 

Avery v. Aldbnma, 308 TJ. S. 444, 84 L. ed. 377; 

Isaacs V. U. S., 159 U. S. 487, 40 L. ed. 229. I 

Thomas v. U. S., 74 U. S. App. D. C. 167,121 F. (2d.) j 
905; I 

' ^ I 

Goodyear Service, Inc. v. Pretzfelder, 65 App. D. C. j 
389. 

1 

i 

The first two of the cited cases are referred to in appel-! 
lant’s brief as authority for the proposition that the refusal j 
of the trial judge to grant the oral motion for a further I 
postponement to some indefinite future date amounted to i 
an abuse of sound judicial discretion. Those two cases, it | 
is submitted, neither support nor tend to support the prop-1 
osition for which they are cited by appellant. In the case I 
of Cornwell v. Cornwell, supra, the basis for the request for 
continuance was that the party plaintiff was herself ill, | 
could not appear in court and was the most material wit- | 
ness in support of her own case. The plaintiff’s complete | 
inability to appear in that case was shown by competent ! 
medical evidence and it w'as plain to the court that plaintiff 
could not possibly be present, her absence was not due to i 

i 

any recalcitrant refusal, her motion was made in good j 
faith and no injury could have resulted to the defendant j 
if a continuance were granted. The second case, Harrah j 
V. Morgenthau, supra, also involved a situation where the [ 
request for continuance w’as made on the ground of serious I 
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illness of the party plaintiff who was so seriously ill that 
his appearance in court would have resulted in his death. 
There too the plaintiff was his only witness and there was 
no challenge of the competency of the medical evidence 
presented or the good faith that prompted the motion, and 
no injury could possibly have resulted to the defendant had 
the continuance been granted. 

The principle of said two cases is admittedly correct, but 
the result in neither is authoritative for the situation pre¬ 
sented in the case at bar because of the following apparent 
differences between the records in those cases and the rec¬ 
ord in the case at bar: 

(a) Appellant in this case was not ill but was physically 
able to attend the trial. Tlie illness referred to in this case 
was the illness first of her father, then of her mother and 
finally of both parents. The fact of illness of her father 
as a reason for delaying her presence was presented to four 
separate judges in the court below and each ruled against 
appellant. The alleged illness of her mother was not shown 
by any physician’s statement at any time during the pe¬ 
riod of two weeks that elapsed (March 5 to March 19) be¬ 
tween the date of trial and the date the motion for new 
trial was argued in open court. (R. 53) The heart condition 
of her father had persisted for years but that condition in 
no way prevented appellant’s continued employment from 
8:15 A. M. to 4:45 P. M. daily, exclusive of travel time. (R. 
44, 45, 51) The illness of her mother was first asserted in 
her letter of March 3, 1945 (R. 46), and was stated as hav¬ 
ing occurred on IVlarch 2, 1945. Her employment records 
indicated she was employed all day on March 2. (R. 45) 
Her letter stated her mother’s injury consisted of fractured 
ribs and injury to her stomach, “the extent to which has 
not yet been determined by the doctor hastily summoned by 
a neighbor.” (R. 46) In her affidavit in opposition to 
the motion for new trial she reiterated, without any offer 
of medical support, that her mother “slipped and fell. 
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fracturing her ribs and injuring her stomach.” (R. .50) 
Considered in the light of the series of events leading up ti 
fixing the date of trial, it is appellee’s submission that the 
alleged illness of appellant’s parents was by no means the 
cause of her refusal to attend the trial. I 

(b) Appellant’s purpose in urging her motion to postj 

pone was the result of a recalcitrant refusal on her part 
to attend any trial until she had a pendente lite determij 
nation of counsel fees, suit money and alimony. (R. 46-47)j 
The Statement of Evidence shows that appellant’s attorney! 
informed the trial judge, before any evidence was taken atj 
the trial, “that he had communicated with his client atj 
length by wire and telephone and advised her of the urgencyj 
of being present and advised her that plaintiff was willing] 
to pay for a nurse during her stay in Washington, in addi-i 
tion to the money heretofore sent her for expenses.” (R.i 
54-55) During all such communications “at length”, it isj 
worthy of note that appellant’s own counsel was not in-i 
formed of the alleged injury to appellant’s mother, claimedl 
to have occurred three days before the trial. In the Com-\ 
well case, this court observed that the conditions of physical 
illness of the party plaintiff in that case were “far fromj 
suggesting her ability to be present and recalcitrant refusal 
to do so.” I 

•. I 

(c) The good faith required of a person seeking a con- i 
tinuance did not accompany appellant’s motion for continu¬ 
ance. It would probably be burdensome here to reiterate | 
the facts and circumstances already stated in this brief i 
reflecting on appellant’s good faith in attempting to delay | 
the hearing. It may be sufficient for this purpose to point j 
out that appellant opposed the original motion to advance; | 
she refused later to agree on a trial date as requested by j 
the trial judge; after another judge had fixed the date of j 
trial for February 28, appellant moved for a continuance on | 
February 27 which was later denied; and she was there- i 
after kept fully advised by her counsel as to the date of i 
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trial but withheld from him any statement that she would 
attend. It is plain that appellant had no intention of attend¬ 
ing the trial. Fortunately, she was represented at the 
trial by very able counsel who zealously acted in her behalf. 
Consistent with the foregoing course of conduct it is not in¬ 
conceivable that the incident of alleged injury to her mother, 
which has not been corroborated may be, shall we say, 
exaggerated. In the case of Harrah v. Morgenthau, supra, 
which we contend is clearly distinguishable in fact from the 
case at bar, this court pointed out that the court in that 
case was satisfied that “the motion was made in good 
faith.” 

(d) In both the Cornwell and Harrah cases, not only 
was the party plaintiff physically unable to attend the trial 
but, in each case, the plaintiff was either the only witness 
or the most important witness. In the case at bar, appellant 
was not in a position to offer any evidence dealing with the 
only disputed issue in the case, that is. General Jeffe’s 
domicile in the District of Columbia. The only material 
evidence she had to offer was certain documentary evidence 
which related to prior divorce proceedings and which were 
introduced in evidence by her counsel and are in the record 
on this appeal. Appellant, as of the date of trial below, 
)iad lived separate and apart from appellee for over 20 
years. Her relations while living with him were irrelevant 
to the case since the record showed, by documentary evi¬ 
dence, that appellee was awarded a divorce from bed and 
board in New York in 1927. Since that time the parties have 
gone their own ways and their paths have not crossed, ex¬ 
cept in court. Accordingly, even if appellant had appeared 
at the trial she would have had nothing to offer in defense 
of the only issue in the case. If she had had something 
to offer at the trial on that issue, it would have been ap¬ 
propriate, in her motion for new trial, to have indicated to 
the trial judge the nature of the evidence which she could 
have offered had she been present. This she failed to do. 
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(e) In both the Cornwell and Harrah cases it appeared 
that a continuance would not have resulted in loss to the 
parties opposing the motion. In the case at bar, General 
Jetfe was about to go overseas and, undoubtedly, would 
have gone but for V-E day. Important property rights were 
involved had he died prior to the granting of a final divorce. 
At the time the motion to continue was argued, it could not 
then have been said that a continuance could not have 
caused loss to General Jeffe. 

For the foregoing reasons we submit that applying the 
principles of the Cornwell and Harrah cases, the trial court 
cannot be said to have abused a sound judicial discretion 
in denying the motion to continue or in denying the motion 
for new trial but, on the contrary, that sound judicial dis¬ 
cretion was shown by the ruling on the motions. 

In the Goodyear Service case, siupra, decided by this 
court in 1936, the request for continuance was made at the 
trial on the ground of illness of counsel for the defendant. 
.It appeared that a ten day continuance had theretofore 
been granted during which time arrangements for trial 
could have been made and, accordingly, the trial judge 
refused to grant a further continuance and required coun¬ 
sel to proceed. The only injury which would have resulted 
to the opposing party in that case had the motion been 
granted would have been a trial during the next term of 
court. This court affirmed the action of the trial judge in 
that case. 

In Avery v. Alabama, .supra, the Supreme Court of the 
United States held that it would not review the discretion 
exercised by a trial judge in a criminal case in refusing to 
grant a continuance to counsel appointed to defend. 

See also Isaacs v. United States, supra. 

CONCLUSION. 

It is respectfully submitted that the trial court did not 
err in finding that appellee was domiciled in the District 
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of Columbia for the required statutory period nor in re¬ 
fusing to grant the appellant’s motion for a further con¬ 
tinuance of the date of trial. In addition, the parties hereto 
have been separated for over 20 years and their paths have 
not crossed except in court. Since no marriage in fact has 
existed for more than two decades, certain language used 
by this court .in Parks v. Parks, 73 App. D. C. 93, 116 F. 
2d. 556, ref^ing'j^ the 1935 Amendments of the divorce 
laws of the District of Columbia and to long standing sep¬ 
arations, appears applicable to the circumstances of this 
case: ‘‘That purpose (of the Amendments) was to permit 
termination in law of certain marriages which have ceased 
to exist in fact.” 

Accordingly, it is respectfully submitted that the judg¬ 
ment below should be affirmed. 

Axvin L. Newmyee, 

David G. Beess, 

Lewis H. Shapieo, 

Attorneys for Appellee, 
1001 — 15th Street, 
Washington, D. C. 






